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person operating said imsured vehicle is covered 
by said policy of insurance unless such person is 
operating it with the actual permission of the 
named insured; 
NAG 

That on or about June 26, 1942, and at a time 
when said policy of insurance was in foree and 
effect, Charles M. Dake, one of the above named 
defendants, was involved in a collision with another 
car while operating said pick-up truck in Clatsop 
County, Oregon; that he was on a personal mission 
of his own at the time and was using said pick-up 
truck without the permission of Harold E. Wells, 
the named insured in said policy; that as a result 
of said collision Emmett C. Jasper, one of the oc- 
cupants of the other car involved in the collision, 
came to his death, and Emmett Jasper, Jr., Harold 
J. Heikkale and Albert Brown allegedly sustained 
certain personal injuries and the automobile in 
which they were riding was damaged; [2] 


VII. 

That as a result of said collision, death, injuries 
and damage, claims have arisen and one action 
claiming $10,000.00 damage has been commenced by 
Edward J. Jasper, administrator of the estate of 
Emmett C. Jasper, deceased, against Harold E. 
Wells, the named insured, and Charles M. Dake, 
the operator of said pick-up truck, in the Cirenit 
Court of the State of Oregon for Clatsop County; 
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That the defense of said action has been tendered 
to the plaintiff on behalf of Charles M. Dake by 
Harold E. Wells, the named insured in said policy 
by forwarding to plaintiff the summons and com- 
plaint therein which had been served upon said de- 
fendant Charles M. Dake; that said Charles M. 
Dake was served with said summons and complaint 
in Clatsop County, Oregon, while in custody of the 
Sheriff of said County and with directions from 
the person making service on behalf of the plaintiff 
therein to forward said summons and complaint to 
the plaintiff as the insurance carrier on said pick- 
up truck, and the plaintiff’s attorneys in said ac- 
tion also forwarded a copy of the summons and 
complaint in that action directly to the plaintiff 
at its office in the Spalding Building, Portland, 
Oregon. The plaintiff in said action and the other 
named claimant defendants herein seek finally to 
recover from the plaintiff herein under the afore- 
said policy for said death and other injuries arising 
out of said collision and assert in that connection 
that plaintiff under its said policy of insurance is 
lhable for the neglhgent acts of said Charles M. 
Dake in the operation of said pick-up truck. Plain- 
tiff asserts that it has no liability under its said 
policy of insurance arising out of the operation of 
said pick-up truck by the said Charles M. Dake at 
the time and place of said collision and no liability 
under its said [3] policy for any damages that may 
be awarded to any of the defendants flowing there- 
from, and that because thereof there now exists a 
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justiciable controversy between the plaintiff and 
defendants herein. 
mex. 

That the said Charles M. Dake has admitted his 
negligence and his hability therefor in connection 
with said collision; 

Xx, 

That it is plaintiff’s belief that the said Charles 
M. Dake is without funds or other assets sufficient 
to pay any judgment that may be entered against 
him arising out of the several claims referred to 
and that the several claimants intend, after the en- 
try of judgment against said Charles M. Dake, to 
proceed directly against plaintiff on its policy of 
insurance to try to recover thereon for the said 
negligent acts and resulting personal liability of the 
said Charles M. Dake; 


XI. 

That Edward J. Jasper is the duly appointed ad- 
ministrator of the estate of Emmett C. Jasper, de- 
ceased. 

Wherefore, plaintiff demands that the Court ad- 
judge: 

1. That said defendant Charles M. Dake was on 
a personal mission of his own at the time said 
death, injuries and damage occurred and that he 
was using said pick-up truck at said time and place 
without actual permission of Harold E. Wells, the 
named insured in said policy, and without authority 
from Harold E. Wells to so use it. 

2. That the plaintiff herein under the terms of 
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said policy is not obligated to defend said action on 
behalf of the said Charles M. Dake and is not ob- 
ligated to pay any judgment that may be entered 
against said Charles M. Dake in said State Court 
action and that the plaintiff likewise and for the 
same [4] reasons is not liable under its said policy 
of insurance to the defendants Emmett Jasper, Jr., 
Harold J. Heikkale and Albert Brown, respecting 
their alleged claims for personal injury and/or for 
property damage and that the plaintiff herein has 
no obligation under its said policy of insurance to 
defend any action or actions commenced by any of 
said claimants against said Charles M. Dake. 

3. That the plaintiff have its costs herein. 

JAMES ARTHUR POWERS 
Attorney for Plaintiff 


[Endorsed]: Filed Aug. 11, 1942. [5] 


[Title of District Court and Cause. ] 


ANSWER OF DEFENDANT EDWARD J. 
JASPER, ADMINISTRATOR OF THE 
ESTATE OF EMMETT C. JASPER, DE- 
CEASED 


Comes now the defendant Edward J. Jasper, ad- 
ministrator of the estate of Emmett C. Jasper, de- 
ceased, and for answer to plaintiff’s claim for a 
declaratory judgment herein, admits, alleges and 
denies as follows: 
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ite 
Admits the allegations of paragraph I. 


rT: 
Admits the allegations of paragraph II. 


008 
Admits the allegations of paragraph ITI. 


iV8 
Admits the allegations of paragraph IV. 


V. 

Denies that by and in the terms of said policy 
the protection and coverage thereof are limited to 
the said Harold E. Wells and to any other person 
operating the said insured pick-up truck with the 
actual permission of the named insured, and denies 
that no person operating said insured vehicle is or 
was covered by said policy of insurance unless such 
person is or was operating it with the actual per- 
mission [6] of said named insured. 

Admits the remaining allegations of paragraph V. 


wae 

Denies that on or about June 28, 1942, at the time 
of said collision, defendant Charles M. Dake was 
on a personal mission of his own and was using 
said pick-up truck without the permission of Har- 
old E. Wells, the named insured in said policy. 

Admits the remaining allegations of paragraph 
VI, except this defendant alleges that the true and 
correct name of said Emmett Jasper, Jr., is Ed- 
ward Jasper. 
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Va 
Admits the allegations of paragraph VIL. 


VITI. 

Admits that this answering defendant, who is the 
plaintiff in the said action referred to, and such 
other of the defendants as may have claims as the 
result of said accident, will seek finally to recover 
from the plaintiff under the said policy for the said 
death and other injuries arising out of said col- 
lision provided that a judgment or judgments there- 
for first be secured by this answering defendant or 
other of the defendants herein against either or 
both the said Charles M. Dake and Harold E. Wells, 
the named assured in the said policy, and if an 
execution or executions thereon shall be returned 
unsatisfied, either in whole or in part, at that time 
will assert that plaintiff under its said policy of 
insurance is liable for the negligent acts of the said 
Charles M. Dake in the operation of the said pick- 
up truck. 

Admits the remaining allegations of paragraph 
VIII. 

IX. 
Admits the allegations of paragraph TX. [7] 


x. 

This answering defendant is without knowledge 
or information sufficient to form a belief as to the 
truth of the allegation of plaintiff’s belief that the 
said Charles M. Dake is without funds or other 
assets sufficient to pay any judgment that may be 
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entered against him arising out of any of said 
claims, and therefore on information and_ belief 
denies the same. 

Admits that this answering defendant, and pos- 
sibly also some of the other defendants, if a judg- 
ment or judgments are obtained against either or 
both the said Charles M. Dake and Harold E. 
Wells and an execution or executions thereon re- 
turned unsatisfied, will seek recovery on the said 
policy of insurance. 

AL. 

Admits the allegations of paragraph XI. 

For a first further and separate answer and de- 
fense to plaintiff’s claim, this answering defendant 
alleges that said claim fails to state a claim against 
this answering defendant upon which relief can be 
granted, in that there is now pending, but not yet 
tried or decided, in the Circuit Court of the State 
of Oregon for the county of Clatsop, an action at 
law entitled ‘‘Edward J. Jasper, administrator of 
the Estate of Emmett C. Jasper, Deceased, Plain- 
tiff, vs. Harold E. Wells and Charles M. Dake, De- 
fendants,’’ that the Charles M. Dake named as one 
of the defendants in said action is one of the de- 
fendants herein, and that the Harold E. Wells 
named as one of the defendants in said action is 
the named insured in said policy of insurance. [8] 

A full, true and correct copy of the complaint in 
said action is hereto attached marked ‘‘Exhibit A”’ 
and by reference thereto made a part hereof. A 
full, true and correct copy of the answer of the 
defendant Charles M. Dake in said action is hereto 
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attached marked ‘‘Exhibit B’*’ and by reference 
thereto made a part hereof. <A full, true and cor- 
rect copy of the answer of the defendant Harold 
E. Wells in said action is hereto attached marked 
‘‘Exhibit C’’ and by reference thereto made a part 
hereof. 

The issues sought to be raised by plaintiff herein 
by and in its claim are the same issues involved in 
said pending action, and the plaintiff herein has 
available to it an adequate remedy in the said ac- 
tion. This answering defendant is informed and 
believes, and on information and belief alleges that 
plaintiff by and through its own attorneys has the 
direction and control of said pending action. 

The determination by the court of the issues and 
questions sought to be raised by plaintiff in its 
claim herein would require investigation by the 
court of disputed facts already in issue in said 
pending action. 


For a second further and separate answer and 
defense to plaintiff’s claim, this answering defen- 
dant alleges that said claim fails to state a claim 
against this answering defendant upon which relief 
can be granted, in that the said Harold E. Wells, 
the named insured in the said policy of surance, 
is a necessary party to this cause but has not been 
made a party thereto, and without his presence 
herein a complete determination of this cause ean- 
not be made. [9] 


For a third further and separate answer and 
defense to plaintiff’s claim, this answering de- 
fendant alleges that said claim fails to state a 
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claim against this answering defendant upon which 
relief can be granted, in that the defendants Har- 
old J. Heikkale and Edward Jasper, herein at- 
tempted to be impleaded as ‘‘Emmett Jasper, Jr.,”’ 
are each and both of them in the armed services 
of the United States of America, no service of 
process in this cause has been made upon either 
of them, and the jurisdiction of this court over 
either and both of them is limited by the provisions 
of the federal Soldiers’ and Sailors’ Civil Relief 
Act of 1940, and each and both of them are neces- 
sary parties to this cause, and without the presence 
of each and both of them herein a complete de- 
termination of this cause cannot be made. 

An affidavit executed by Charles W. Halderman 
in support of the allegations of this third further 
and separate answer and defense is attached to and 
made a part of the answer of defendant Albert 
Brown herein, marked ‘‘Exhibit A.’’ 


Wherefore, having fully answered plaintiff’s 
claim, this answering defendant prays that plaintiff 
take nothing thereby, but that the same be dis- 
missed and that this answering defendant have and 
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recover his costs and disbursements herein of and 
from the plaintiff. 
CHARLES W. HALDERMAN 
HESSE & FRANCISCOVICH 
Address: 403 Spexarth Build- 
ing, Astoria, Oregon 
McCAMANT, KING & WOOD 
BORDEN WOOD 
Address: 926 American Bank 
Building, Portland, Ore- 
gon [10] 


If a trial of any issues raised or attempted to be 
raised in the above entitled and numbered cause is 
had, this answering defendant demands a jury trial. 

BORDEN WOOD 
Of Attorneys for Defendant 
Edward J. Jasper, Admin- 
istrator of the Estate of 
Emmett C. Jasper, Deceased 


[11] 
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EXHIBIT A 


In the Cireuit Court of the State of Oregon 
for Clatsop County 


EDWARD J. JASPER, administrator of the 
Estate of Emmett C. Jasper, deceased, 
Plaantmne 
VS. 


HAROLD E, WELLS and CHARLES M. DAKE 
Defendants. 


COMPLAINT 


Comes now above named plaintiff and for cause 
of action against defendants alleges: 


I. 

That heretofore, on or about the 28th day of June, 
1942, one certain Emmett C. Jasper died intestate 
at the age of 21 years, unmarried, without leaving 
any surviving widow or children or adopted chil- 
dren, or lineal heirs or dependents, and that there- 
after to-wit on the 10th day of July, 1942, plaintiff 
herein, by consideration of the County Court of the 
State of Oregon was duly appointed as adminis- 
trator of his estate, and thereafter duly qualified, 
and thereafter to-wit on the 10th day of July, 1942, 
Letters of Administration in said estate were duly 
issued to him, and have not since been revoked, and 
that ever since plaintiff herein has been and now 
is the duly appointed, qualified and acting admin- 
istrator of said Emmett C. Jasper, deceased. 
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1G 

That during all of the several times hereinafter 
mentioned the Wolf Creek Highway was and now is 
one of the duly laid out, dedicated and improved 
highways of the State of Oregon, running through 
Clatsop County, Oregon, in a general easterly and 
[12] westerly direction, but at the locality in ques- 
tion running practically on a level grade in a gen- 
eral northwesterly-southeasterly direction and in a 
straight course for several hundred feet on either 
side of the point of collision hereinafter mentioned, 
improved with a hard surfaced pavement 26 feet 
in width divided into 2 lanes for traffic in opposite 
directions, with a clearly marked yellow center line, 
with rock shoulders several feet wide running along 
each side, and that the particular locality in ques- 
tion where the hereinafter mentioned collision oc- 
curred was neither a business nor residential dis- 
trict as defined by the Oregon Motor Vehicle Act 
then in full force and effect, but open country still 
in its original state of Nature. 


UGE 

That heretofore, to-wit, on the 20th day of June, 
1942, at about eleven o’clock P. M., deceased was 
riding as an occupant in a certain Dodge 5 pass- 
enger Sedan automobile bearing Oregon license 
#274-400 for the year of 1942, which was then and 
there being operated in Clatsop County, Oregon, 
when the pavement of said highway was dry, over 
and along said Wolf Creek Highway on the north- 
erly half thereof in a northwesterly direction. 
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IN. 

That during all of the several times hereinbefore 
and hereinafter mentioned defendant herein, Har- 
old E. Wells, was the owner of a certain Interna- 
tional pick-up delivery truck, bearing Oregon license 
#89-876 for the year of 1942, which at the time 
heretofore and hereinafter mentioned, and for some 
time and distance immediately prior thereto, was 
being operated by said defendants in a general 
Southeasterly direction over and along said Wolf 
Creek Highway in an opposite direction to the car 
in which the deceased was so riding as aforesaid. 

[13] 
V. 

That when said truck so operated by defendants 
as aforesaid had reached a point on said Wolf 
Creek Highway about 1000 feet east from the log- 
ging road trestle of the Oregon-American Lumber 
Corporation, and for some time and distance im- 
mediately prior thereto, defendants herein care- 
lessly, negligently and recklessly failed to maintain 
a proper or any lookout for care approaching from 
the opposite direction, and carelessly, negligently 
and recklessly drove and operated said truck at an 
unreasonable and imprudent rate of speed, consid- 
ering the traffic, surface and width of said highway 
and other hazards and conditions then and there ex- 
isting, and carelessly, negligently and recklessly 
failed to have their truck under proper or any con- 
trol and without being able to decrease the speed 
thereof, or to stop the same so as to avoid collision 
with other vehicles then and there using said gh- 
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way, and particularly with the automobile in which 
the deceased was so riding as aforesaid, and care- 
lessly, negligently and recklessly failed to drive 
their said truck upon their right half, or southerly 
half of said highway, although the same was in good 
state of repair and in traversible condition, and 
carelessly, negligently and recklessly drove their 
said truck with portions thereof protruding over the 
yellow center line and over the northerly half of 
said highway, and carelessly, negligently and reck- 
lessly failed to drive their said truck as closely as 
practicable to the right hand edge of said highway, 
although they were not then overtaking or passing 
or traveling parallel with another vehicle and were 
not then and there placing their said truck in a 
position to make a left hand turn, and carelessly, 
negligently and recklessly failed to either dim or 
dip the rays of the headlights of their said truck 
so as to not [14] project the glaring rays thereof 
into the eyes of the driver of the automobile in 
which deceased was riding, and carelessly, negh- 
gently and recklessly brought their said truck in 
violent collision with the automobile in which de- 
ceased was so riding in Clatsop County, Oregon, as 
aforesaid; and that as a direct and proximate result 
of defendants’ said negligence the said Emmett C. 
Jasper received serious injuries from the effects of 
which he died a few minutes later. 


Wale 
That prior to his death the deceased was a strong, 
healthy young man with a life expectancy of 41.53 
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years, was energetic, industrious, temperate, econo- 
mical, or saving habits and capable of rendering 
services for compensation to others, and had he out- 
lived his life expectancy would have accumulated 
savings and left an estate in excess of $10,000.00, 
and that by reason of defendants so wrongfully and 
prematurely causing the death of said Emmett C. 
Jasper, the said estate has been damaged in the sum 
of Ten Thousand Dollars. 


Wherefore, plaintiff prays judgment of this Court 
against defendants in the sum of Ten Thousand 
Dollars and for his costs and disbursements in- 
curred herein. 

CHARLES W. HALDERMAN 
HESSE & FRANCISCOVICH 
Attorneys for Plaintiff. [15] 


EXHIBIT B 


In the Cireuit Court of the State of Oregon 
for the County of Clatsop 


EDWARD J. JASPER, administrator of the 
estate of Emmett C. Jasper, Deceased, 
Plaintiff, 
VS. 


HAROLD E. WELLS and CHARLES M. DAKE, 
Defendants. 
ANSWER 


Comes now Charles M. Dake, one of the defend- 
ants herein, and answering unto the complaint of 
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the plaintiff herein, admits, denies and alleges as 
follows: 
ilk 
Admits paragraphs I, II, and III thereof. 


lel: 

Answering unto Paragraph IV thereof, admits 
that Harold E. Wells was the owner of the truck 
mentioned therein, but denies all other parts and 
portions of the said paragraph and the allegations 
therein contained, save and except as is hereinafter 
affirmatively set forth. 


Ts 
Answering unto paragraph V thereof, defendant 
denies the same and all of the allegations therein 
contained, save and except as is hereinafter affirma- 
tively alleged and set forth. 


IV. 
Answering unto paragraph VI thereof, defendant 
denies the same. 


For a further and separate answer and defense, 
this defendant alleges: 


iL. 

This defendant alleges that he was negigent as 
is set [16] forth in plaintiff’s complaint but alleges 
that said negligence was his sole act and that al- 
though he was using the truck of the said Harold 
EK. Wells at the time and place alleged in the com- 
plaint, that he was not at the said time and place 
an agent, employee or servant of defendant Haroid 
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KE. Wells nor was he driving said truck with the 
permission of said Harold E. Wells, either directly 
or impliedly but that he was operating said auto- 
mobile In defendants absence and without his per- 
mission or consent, either express or implied. 


Wherefore, having fully answered plaintiff’s com- 
plaint, this defendant prays that plaintiff take noth- 
ing thereby and that he be awarded his costs and 
disbursements herein. 

NORBLAD AND NORBLAD 
Attorneys for the defendant, 
Charles M. Dake. [17] 


EXHIBIT C 


In the Cirewuit Court of the State of Oregon 
for the County of Clatsop 


EDWARD J. JASPER, administrator of the 
Estate of Emmett C. Jasper, Deceased, 
Plaintiff, 
VS. 


HAROLD E. WELLS and CHARLES M. DAKE, 
Defendants. 
ANSWER 
Now comes Harold E. Wells, one of the above 
named defendants, answering unto complaint of 
plaintiff herein, admits, denies, and alleges as fol- 
lows: 
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IL, 

Admits paragraphs I, II and III of plaintiff's 
complaint. 

GT: 

Answering unto paragraph IV thereof, this de- 
fendant denies all parts and portions thereof, save 
and except this defendant admits that he was the 
owner of the International truck therein described. 


Mele 
Answering unto paragraph V and VI thereof this 
defendant denies the same and all parts and por- 
tions thereof save and except as is hereinafter af- 
firmatively set forth. 


For further separate answer and defense, this de- 
fendant affirmatively alleges as follows: 


[. 

That although this defendant’s said truck was 
being used and driven negligently at the time and 
place alleged in the complaint by Charles M. Dake, 
that the said Charles M. Dake was not then and 
there in the employ of this defendant, nor was he 
at that time and place an agent, employee or serv- 
ant of this defendant, nor was he driving this truck 
with this defendant’s permission or consent [18] 
either express or implied, but that he was operating 
the said track in the absence of this defendant and 
without his permission or consent either express or 
implied. 
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Wherefore, having fully answered unto plaintiff’s 
complaint this defendant prays that plaintiff take 
nothing thereby and that he be awarded his costs 
and disbursements incurred herein. 

NORBLAD & NORBLAD 
Attorneys for Defendant 
Harold E. Wells 


[Endorsed]: Filed Sept. 1, 1942. [19] 


— os 


[Title of District Court and Cause.] 
PRE-TRIAL ORDER 


This matter coming on for pre-trial conference 
before the Honorable Claude McColloch, judge of 
the above entitled court, the plaintiff appearing by 
James Arthur Powers, its attorney, and the de- 
fendants, Edward J. Jasper, administrator of the 
estate of Emmett C. Jasper, and Albert Brown, 
appearing by Borden Wood and Robert 8. Miller, 
of their attorneys, as said pre-trial conferences. 


q. 

The following pre-trial exhibits were introduced 
by plaintiff and numbered as follows: 

1. Letter from Charles M. Dake to Harold E. 
Wells. Objection reserved on the grounds of in- 
competency, irrelevancy and immateriality. 

2. Policy No. A47,619, issued to Harold E. Wells 
by plaintiff. 

3. Reservation of rights agreement. Objection 
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reserved on the grounds of incompetency, irrele- 
vaney and immatertiality. 

9. Judgment roll of proceedings entitled, Ed- 
ward J. Jasper, administrator of the estate of Em- 
mett C. Jasper, deceased, plaintiff, vs Harold E. 
Wells and Charles M. Dake, defendants, which ac- 
tion was tried in the Circuit Court of the State of 
Oregon for Clatsop County. Objection reserved on 
the grounds of incompetency, irrelevancy, and im- 
materiality. [31] 

10. Transcript of testimony in the case men- 
tioned in number 9. Objection reserved on the 
grounds of incompetency, irrelevancy and imma- 
teriality. 

ibk 

The following pre-trial exhibits were introduced 
by defendant and numbered as follows: 

4. Affidavit re citizenship of certain defendants. 

5. Copy of answer of defendant, Harold E. 
Wells, in action entitled, Edward J. Jasper, ad- 
ministrator of the estate of Emmett C. Jasper, de- 
ceased, plaintiff, vs Harold E. Wells and Charles 
M. Dake, defendants, which action was tried in the 
Circuit Court of the State of Oregon for Clatsop 
County. Objection reserved on the grounds of in- 
competency, irrelevancy and immateriality. 

6. Reply of plaintiff to answer of Harold E. 
Wells in action mentioned in number 5 above. Ob- 
jection reserved on the grounds of incompetency, 
irrelevancy and immateriality. 

7. Answer of defendant, Charles M. Dake, in 
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action mentioned in number 5 above. Objection re- 
served on the grounds of Imcompetency, irrelevancy 
and immateriality. 

8. Reply of plaintiff to answer of Charles M. 
Dake in action mentioned in number 5 above. Ob- 
jection reserved on the grounds of incompetency, 


irrelevaney and immateriality. 


ADMITTED FACTS 


It is admitted that the plaintiff herein conduct- 
ed the defense of the action in the State Court in 
Clatsop County on behalf of defendants herein. 


NS 

It was admitted that plaintiff is a corporation 
organized and existing under the laws of the State 
of Connecticut, and as such is engaged in the in- 
surance business. That it is duly authorized and 
licensed to carry on insurance business in the State 
of Oregon. That it is a citizen and resident of the 
State of Connecticut. It was further admitted that 
the defendants, and each of them, are residents of 
the State of Oregon, and that a diversity of citi- 
zenship exists between the plaintiff and defendants. 
That such diversity of citizenship did exist at the 
commencement of this action, and said diversity of 
citizenship has at all times since said time, and does 
now, exist. It was further admitted that the amount 
in controversy, exclusive of interest [382] and costs, 
exceeds the sum of Three Thousand ($3,000) Dol- 
lars. 
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IV. 

It was admitted that on or about January 5, 
1942, plaintiff issued a policy of automobile insur- 
ance, Policy A-47619, to Harold E. Wells. That 
said policy was to be in effect for a period of 
one year from said date, and covered the operation 
of a certain 1940 model International pickup truck, 
owned by Harold E. Wells, bearing Oregon license 
number 89876. 

Vv. 

It was admitted that on or about June 28, 1942, 
at the time when said policy of insurance was in 
full force and effect, Charles M. Dake, one of the 
defendants, was involved in a collision with another 
ear while operating said pickup truck in Clatsop 
County, Oregon. 

It was admitted that as a result of said collision 
Emmett C. Jasper, one of the occupants of the 
other car involved in the collision, came to his 
death, and that Edward Jasper, herein impleaded 
as Emmett Jasper, Jr., and Harold J. Heikkale 
and Albert Brown allegedly sustained certain per- 
sonal injuries when the automobile in which they 
were riding was damaged. 


VIL 
It was further admitted that as a result of said 
collision, death, injuries and damage claims have 
arisen, and one action claiming Ten Thousand 
($10,000) Dollars damage was commenced by Ed- 
ward J. Jasper, administrator of the estate of Em- 
mett C. Jasper, deceased, against said Harold E. 
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Wells, the named insured, and against said Charles 
M. Dake, the operator of said pickup truck, in the 
Circuit Court of the State of Oregon for Clatsop 
County. [33] 

VIL. 

It was further admitted at said pre-trial confer- 
ences that the action mentioned in paragraph VI 
resulted in a verdict of the jury in favor of the 
plaintiff and against each of the defendants in the 
sum of Five Thousand ($5,000) Dollars. It was 
further admitted that the court set aside the gen- 
eral verdict of the jury as against said Harold E. 
Wells, and entered a judgment in the said action 
in favor of the said Harold E. Wells and against 
the said Edward J. Jasper, administrator of the 
estate of Emmett C. Jasper, deceased. It was fur- 
ther admitted that an appeal has been perfected 
from the order of said court setting aside said gen- 
eral verdict of the jury as against the defendant, 
Harold E. Wells, and from the judgment entered 
in said action in favor of the defendant, Harold 
EH. Wells, and against the said Edward J. Jasper, 
administrator of the estate of Emmett C. Jasper, 
deceased. 

VITtI. 

It was further admitted that the said Edward 
J. Jasper, administrator of the estate of Emmett 
C. Jasper, deceased, and the other named claimant 
defendants herein will seek to recover from the 
plaintiff herein under the aforesaid policy for such 
claims as they may have for said death or other 
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injuries arising out of said collision, but only if a 
judgment or judgments therefor first be secured by 
said Edward J. Jasper, administrator of the estate 
of Emmett C. Jasper, deceased, or other of the de- 
fendants herein, against either or both the said 
Charles M. Dake and Harold KE. Wells, and if an 
execution or executions thereon shall be returned 
unsatisfied, either in whole or in part, and in that 
event, the answering defendants will assert that 
plaintiff, under its said policy of insurance, is lia- 
ble for the negligent acts [84] of the said Charles 
M. Dake in the operation of said pickup truck. - 


1D.G 
A jury trial was waived. 


x 

The following issues remain for determination at 
the time of trial: 

‘1. Whether or not this court has jurisdiction ; 
defendant asserts that the said Harold E. Wells, 
the named insured, is an indispensable party to this 
cause but has not been made a party hereto. Plain- 
tiff asserts that said Harold E. Wells is not an in- 
dispensable party. 

2. Whether or not the said judgment entered 
in the action entitled, Edward J. Jasper, adminis- 
trator of the estate of Emmett C. Jasper, deceased, 
plaintiff, vs Harold E. Wells and Charles M. Dake, 
defendants, which action was tried in the Circuit 
Court of the State of Oregon for the County of 
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Clatsop, is res adjudicata as to the defendant, Hd- 
ward J. Jasper, administrator of the estate of Em- 
mett C. Jasper, deceased. Plaintiff asserts the is- 
sues decided therein are determinative of this ac- 
tion as against said defendant, Edward J. Jasper, 
administrator of the estate of Emmett C. Jasper, 
deceased, and that said defendants are barred from 
asserting their defenses herein for the reason that 
the same issue was tried and determined adversely 
in the Clatsop County action and therefore is an 
estoppal by judgment against them arising out of 
the directed verdict in the Clatsop County Action 
and the judgment entered thereon in favor of de- 
fendant Harold E. Wells. Said defendant asserts 
that the issues decided therein are not determina- 
tive of this action. 

3. Whether Charles M. Dake is without funds 
or other assets sufficient to pay any judgment 
against him arising out of the several claims be- 
fore mentioned. Plaintiff so alleged; defendant on 
information and belief denied the same. 

4. Whether or not the actual use of said pickup 
truck at the time of the collision hereinbefore men- 
tioned was with the permission of the named in- 
sured, to-wit: said Harold E. Wells. 

The foregoing is certified to be a record of the 
proceedings had at the pre-trial of this cause, and 
it is 
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Ordered that the issues to be-tried herein shall 
be those herein set forth as controverted issues. 


Dated and entered this 29th day of January, 
1948. 
CLAUDE McCOLLOCH 
United States District Judge. 
JAMES ARTHUR POWERS 
Attorney for Plaintiff 
ROBERT S. MILLER 
Of Attorneys for Defendants 


[Endorsed]: Filed Jan. 29, 1943. [35] 


[Title of District Court and Cause.] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The above entitled and numbered cause coming 
on for trial before the court sitting without the in- 
tervention of a jury on January 29, 1942, plaintiff 
Hartford Accident and Indemnity Company, a cor- 
poration, appearing by James Arthur Powers, its 
attorney, and the defendants Edward J. Jasper, ad- 
ministrator of the estate of Emmett C. Jasper, de- 
eeased, and Albert Brown, appearing by Borden 
Wood and Robert 8. Miller, of their attorneys, and 
the respective parties having introduced testimony, 
and based upon the stipulation of the parties and 
an order of this court certain additional evidence 
was introduced and made a part of the record here- 
in, and 
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The court having heard the arguments and con- 
sidered the briefs of respective counsels and deem- 
ing itself advised in the premises, makes the fol- 
lowing 

FINDINGS OF FACT 


I. 

That plaintiff was and is a corporation organized 
and existing under and by virtue of the laws of 
the State of Connecticut, and as such is engaged 
in the insurance business; [37] and that it is duly 
authorized and licensed to carry on insurance busi- 
ness in the State of Oregon; that it is a citizen and 
resident of the State of Connecticut. 


II. 

That the defendant Edward J. Jasper, adminis- 
trator of the estate of Emmett C. Jasper, deceased, 
the defendant Albert Brown and the defendant 
Charles M. Dake, and each of them, are residents 
and citizens of the State of Oregon. 


alee 
There is now, and during all times mentioned in 
the pleadings herein, including the time of the in- 
stitution of this cause, and at all times since the 
institution of said cause, there was a diversity of 
citizenship between plaintiff and the said defend- 
ants. 
IV. 
The matter in controversy, exclusive of interest 
and costs, exceeds the sum of $3,000.00. 
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Ne 

On or about January 5, 1942, plaintiff issued a 
policy of automobile insurance, being its policy 
numbered A-47169, to Harold E. Wells; that said 
policy was in effect for a period of one year from 
said date, and covered the operation of a certain 
1940 mode] International pickup-truck, owned by 
Harold E. Wells, bearing Oregon license number 
89876. The limits of liability in said policy are 
as follows: Bodily injury hability, $10,000.00 each 
person; $20,000 each accident. Property damage 
liability, $5,000.00 each accident. 


Vi. 

On or about June 28, 1942, at a time when said 
policy of insurance was in full force and effect, 
Charles M. Dake was involved in a collision with 
another automobile, at which time Charles M. Dake 
was operating said International pickup truck in 
_ Clatsop County, State of Oregon. [38] 


VII. 

That as a result of said collision mentioned in 
Paragraph VI hereof, Emmett C. Jasper, one of 
the occupants of the said other automobile involved 
in said collision, came to his death, and that Ed- 
ward J. Jasper impleaded as Emmett C. Jasper, 
Jy., Harold J. Heikkle and Albert Brown alleged- 
ly sustained certain personal injuries when said 
other automobile in which they were riding was 
involved in said collision with the said Interna- 
tional pickup truck, as hereinbefore mentioned in 
Paragraph VI hereof. 
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WOIBOL, 
That as a result of said collision, death, injuries 
and damage claims have arisen. 


EX. 

That Edward J. Jasper, administrator of the es- 
tate of Emmett C. Jasper, deceased, commenced an 
action in the Circuit Court of the State of Oregon 
for the County of Clatsop against Harold E. Wells 
and against Charles M. Dake for the recovery of 
the sum of $10,000 damages; that said action re- 
sulted in special findings by the jury, a full true 
and correct copy of which is hereto attached 
marked ‘‘Exhibit A,’’ and by reference made a 
part hereof; that said action resulted in a verdict 
by the jury, a full, true and correct copy of which 
is hereto attached marked ‘‘ Exhibit B,’’ and by 
reference made a part hereof; that thereafter a mo- 
tion for judgment, notwithstanding the verdict of 
the jury, was filed, a full true and correct copy of 
said motion is hereto attached marked ‘‘ Exhibit 
C,’’ and by reference made a part hereof; that 
thereafter and on the 30th day of October, 1942, a 
judgment was entered in said action, a full, true 
and correct copy is hereto attached marked ‘‘Ex- 
hibit D,’’ and by reference made a part hereof. [39] 


X. 

That the judgment entered in the action entitled 
Edward J. Jasper, administrator of the estate of 
Emmett C. Jasper, deceased, plaintiff, versus Har- 
old E. Wells and Charles M. Dake, defendants, 
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which action was tried in the Circuit Court of the 
State of Oregon for Clatsop County, is not res 
adjudicata as to the defendant Edward J. Jasper, 
administrator of the estate of Emmett C. Jasper, 
deceased; that the issues decided in said state court 
action are not determinative of this action; that 
the defendants are not barred from asserting their 
defenses herein; that the same issue or issues here- 
in were not tried and determined in said state 
court action; that there is not an estoppel of judg- 
ment against the defendants as a result of the said 
judgment entered in said state court action. 


XI. 
That the defendant Harold E. Wells is not an 
indispensable party to this cause. 


XII. 
That Charles M. Dake is without funds or other 
assets sufficient to pay judgment against him aris- 
ing out of the several claims aforementioned. 


008 

That the actual use of the said International 
pickup truck by Charles M. Dake at the time of 
the collision hereinbefore mentioned, which is the 
automobile described in said policy of insurance 
issued by plaintiff and which policy is involved in 
this action, was with the permission of said Harold 
EK. Wells, the named insured in said policy of in- 
surance; that the actual use of said truck by the 
said Dake at the said time and said place of the 
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said collision was within the contemplation of said 
Harold E. Wells. [40] 


mel. 
That plaintiff and defendants, and each of them, 
in open court waived a jury trial. 


From the foregoing findings of fact, the court 
makes the following 


CONCLUSIONS OF LAW 


I. 

The court has jurisdiction over this cause. At 
the time of the institution of said cause there ex- 
isted, and at all times since the institution of said 
cause there existed and at the present time there 
exists a diversity of citizenship between the plain- 
tiff and the defendants. 


II. 
The matter in controversy, exclusive of interest 
and costs, exceeds the sum and value of $3,000.00. 


III. : 

That the actual use of the said International 
pickup truck by Charles M. Dake at the time of 
the collision hereinbefore mentioned, which is the 
automobile described in said policy of insurance 
issued by plaintiff and which policy is involved in 
this action, was with the permission of said Harold 
H. Wells, the named insured in said policy of in- 
surance; that the actual use of said truck by the 
said Dake at the said time and said place of the 
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said collision was within the contemplation of said 
Harold EK. Wells. 
JO 

That the judgment entered in the action entitled 
Edward J. Jasper, administrator of the estate of 
Emmett C. Jasper, deceased, plaintiff, versus. Har- 
old E. Wells and Charles M. Dake, defendants, 
which action was tried in the Cireuit Court of the 
State of Oregon for Clatsop County, is not: tes ad- 
judicata as to the defendant Edward J. Jasper, ad- 
ministrator of the estate of [41] Emmett C. Jas- 
per, deceased; that the issues decided in said state 
court action are not determinative of this action; 
that the defendants are not barred from asserting 
their defenses herein; that the same issue’ or is- 
sues herein were not tried and determined in said 
state court action; that there is not an estoppel by 
judgment against the defendants as a result of the 
said Judgment entered in said state c¢ourt action. 


V. on 

That judgment should be entered herein; that 
plaintiff take nothing by its action herein; and that 
defendants Edward J. Jasper, administrator of the 
estate of Emmett C. Jasper, deceased, and Albert 
Brown, and each of them, have and recover of and 
from the plaintiff their respective costs and. dis- 
bursements incurred herein, and that said judg- 
ment declare the rights of the parties in accordance 
with the findings of fact and conclusions of law 
herein announeed. 
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Dated this 21st day of April, 1943. 
(Sgd.) CLAUDE McCOLLOCH 
Judge [42] 
EXHIBIT A 
In the Cireuit Court of the State of Oregon 
for Clatsop County 


EDWARD J. JASPER, etc., 


et al 
Plaintiff, 
VS. 
HAROLD E. WELLS and 
CHARLES M. DAKE, 
Defendants. 


SPECIAL FINDINGS 


We, the Jury in the above entitled cause, make 
answer to the following requested special findings 
as follows: 

1. Was defendant Dake at the time of the colli- 
sion driving said pick-up delivery truck as the 
agent, servant or employee of defendant Wells 
and in pursuance of Wells’ business? Yes. 

2. Or, was defendant Dake at the time of the 
collision driving said pick-up delivery truck either 
with the express or with the implied permission or 
eonsent of defendant Wells on defendant Dake’s 
own business? No. 
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od. Or, was defendant Dake at the time of the 
collision driving said pick-up delivery truck en- 
tirely without the permission or consent of defend- 
ant Wells and entirely on defendant Dake’s own 
business? No. 
HAROLD W. BELL 

Foreman [43] 


EXHIBIT B 
In the Circuit of the State of Oregon 
for Clatsop County 


EDWARD J. JASPER, administrator of the 
Estate of Emmett C. Jasper, deceased, 


Plaintiff, 
VS. 
HAROLD E. WELLS and 
CHARLES M. DAKE, 
Defendants. 


VERDICT 


We, the jury, duly impaneled and sworn to try 
the above entitled action, find our verdict for the 
plaintiff and against the defendants, Harold E. 
Wells and Charles M. Dake, and each of them, 
and we assess plaintiff’s damages in the sum of 
$5,000.00. - 

HAROLD W. BELL 
Foreman [44] 
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EXHIBIT C 


In the Circuit Court of the State of Oregon 
for the County of Clatsop 


No. 16281 


EDWARD J. JASPER, administrator of the 
Estate of Emmett C. Jasper, deceased, 


Plaintiff, 
vs. 
HAROLD E. WELLS and 
CHARLES M. DAKE, 
Defendants. 


MOTION FOR JUDGMENT NOTWITHSTAND- 
ING THE VERDICT OF THE JURY 


Now comes the defendant, Harold E. Wells, by 
his attorney, A. W. Norblad, and moves the Court 
for an order and judgment setting aside the ver- 
dict rendered by the jury herein in favor of the 
plaintiff and against the defendant, Harold E. 
Wells, and for a judgment in favor of the defend- 
ant, Harold E. Wells, and against the plaintiff 
herein. This motion being followed upon the ground 
and for the reason that at the conclusion of the 
taking of the testimony herein and when both par- 
ties had rested herein, the defendant, Harold E. 
Wells, moves the Court that the jury be instructed 
to return a verdict in favor of the defendant, 
Harold E. Wells, and agamst the plaintiff upon the 
ground and for the reason that the plaintiff had 
not proven his cause of action against the defend- 
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ant, Harold E. Wells, and thereupon, the Court 
announced that in its opinion, said motion for a 
directed verdict was well taken and ought to be 
granted, but that the Court nevertheless at the re- 
quest of the adverse party, upon a motion made for 
that purpose by Mr. F. C. Hesse, a counsel for 
plaintiff, would submit the case to the jury with 
leave to the moving party, Harold E. Wells, to 
move for judgment in his favor, if the verdict was 
otherwise would have been directed. 
A. W. NORBLAD 
Attorney for Defendant, 
Harold E. Wells [45] 


EXHIBIT D 


In the Circuit Court of the State of Oregon 
for Clatsop County 


No. 16281 


EDWARD J. JASPER, administrator of the 
Estate of Emmett C. Jasper, deceased, 


Plaintiff 
VS. 
HAROLD E. WELLS and 
CHARLES M. DAKE, 
Defendants 


JUDGMENT 


This cause having duly come on for trial on the 
28th day of October, 1942, plaintiff appearing in 
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person and by his attorneys, Borden Wood, Charles 
W. Halderman, and Frank C. Hesse, and defend- 
ants and each of them appearing in person and by 
their attorneys, Norblad & Norblad, and a jury 
having been duly sworn and tmpaneled, and wit- 
nesses having been duly sworn and examined on 
behalf of all the parties, and the cause having been 
duly argued to the jury, and the jury having been 
duly instructed by the court as to the law, and the 
jury having returned into Court on the 29th day of 
October, 1942, at 9:30 P.M., with its verdict in 
favor of plaintiff in the amount of Five thousand 
Dollars ($5000.00) against both defendants and 
each of them, and with its special verdict that de- 
fendant Dake at the time of the collision was driv- 
ing said pickup delivery truck as the agent, serv- 
ant or employee of defendant Wells, and in pur- 
suance of Wells’ business, and not with Wells’ 
permission on the personal business of defendant 
Charles M. Dake and their said verdicts having 
been duly received by the Court and filed by the 
Clerk of the above entitled court, and attorneys 
for plaintiff at this time moving the Court for 
a judgment upon said verdicts; 

Whereupon defendant Harold KE. Wells, by and 
through his [46] attorneys moved the Court in ac- 
cordance with the previous ruling of the Court to 
set aside said verdict as against him and to enter 
a judgment in his favor, which said motion the 
Court allowed, granting plaintiff an exception, 

Now, Therefore, by virtue of the law and the 
premises it is hereby Ordered, Considered and 
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Adjudged, that plaintiff do have and recover of 
and from defendant Charles M. Dake the sum of 
$5000.— and his costs and disbursements taxed 
herein in the sum of $119.70, and that a writ of 
execution issue therefore, 

And it is hereby further Ordered, Considered 
and Adjudged that plaintiff recover nothing of 
and from defendant Harold E. Wells and that he 
recover his costs and disbursements incurred herein, 
taxed in the amount of $82.75 of and from plaintiff 
herein, and that a writ of execution issue there- 
fore. 


Dated at Astoria, Oregon 
October 30th, 1942. 
ARLIE G. WALKER 
Cireuit Judge. 
A true copy. 
ROBERT 8. MILLER 
Of Attorneys for Defendants 
Edward J. Jasper, Admin- 
istrator, and Albert Brown. 
Served 4/21/43. 


[Endorsed]: Filed April 21, 1943. [47] 
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In the District Court of the United States 
for the District of Oregon 


Civil No. 1282 


HARTFORD ACCIDENT AND INDEMNITY 
COMPANY, a corporation, 
Plaintiff, 
VS. 


EDWARD J. JASPER, Administrator of the 
Estate of Emmett C. Jasper, Deceased; EM- 
METT JASPER, JR.; HAROLD J. HEIK- 
KALE; ALBERT BROWN and CHARLES 
M. DAKE, 

Defendants. 
JUDGMENT 


The above entitled and numbered cause having 
come on for trial before the court sitting without 
the intervention of a jury on January 29, 1948, 
plaintiff appearing by James Arthur Powers, its 
attorney, and defendants Edward J. Jasper, ad- 
ministrator of the estate of Emmett C. Jasper, de- 
ceased, and Albert Brown appearing by Borden 
Wood and Robert 8. Miller, of their attorneys, 
and each party having introduced evidence and 
rested, and the court having considered the briefs 
of respective counsel and having made and entered 
herein findings of fact and conclusions of law in 
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favor of the said defendants and deeming itself 
advised in the premises, it is hereby 

Considered, Ordered and Adjudged: 

(1) That plaintiff take nothing by its complaint 
herein. | 

(2) That the defendant Edward J. Jasper, ad- 
ministrator of the estate of Emmett C. Jasper, de- 
ceased, do have and recover of and from the plain- 
tiff his costs and disbursements herein incurred. 

(3) That the defendant Albert Brown do have 
and recover of and from the plaintiff his costs and 
disbursements [48] herein incurred. 

(4) That the defendant Charles M. Dake was 
on the 28th day of June, 1942, involved in a eolli- 
sion with another automobile while said Charles 
M. Dake was operating an International pick-up 
truck, as the result of which collision Emmett C. 
Jasper lost his life and other persons allegedly 
sustained injuries. That at said time and place the 
actual use of the said International pick-up truck 
was with the permission of Harold E. Wells, who 
is named insured in that certain policy of insur- 
ance issued by the plaintiff herein, which policy 
of insurance is involved in this action. 


Dated this 21st day of April, 1943. 
CLAUDE McCOLLOCH 
Judge 


Served 4/21/48. 
[Endorsed]: Filed April 21, 1943. [49] 
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OBJECTIONS OF PLAINTIFF TO PROPOSED 
FINDINGS OF FACT AND CONCLUSIONS 
OF LAW TENDERED TO THE COURT 
BY DEFENDANTS. 


Plaintiff objects to the proposed Findings of 
Fact and Conclusions of Law tendered to the Court 
by the defendants, a copy of which was served 
upon the plaintiff herein on April 21, 1943. 


Tr. 

There is no evidence to support said tendered 
findings and specifically there is no evidence to 
support Paragraph X and XIII of said proposed 
findings and plaintiff excepts to any conclusions 
of law being made or drawn from the same. 


JUL. 

Plaintiff objects to said tendered proposed find- 
ings of fact and conclusions of law to be based 
thereon as they do not comply with the Federal 
rules of Civil Procedure and particularly Rule 52 
thereof which requires facts in issue to be speci- 
fically found and the conclusions of law to be stated 
separately thereon. 

It is impossible to tell from the general proposed 
tinding to the effect that the use of the pick-up 
truck involved was with the permission of the 
named insured, what principal of law the Court is 
applying. There should be a finding whether this 
permission was an implied permission or an ex- 
press permission and there should be a finding of 


vs. Edward J. Jasper, et al 45 


fact as to the use of the pick-up truck for which 
this permission obtained and there should be a find- 
ing of whether the Court is of the opinion that the 
use of the pick-up truck being made [50] at the 
time of the accident was a slight or substantial 
deviation from the original use for which the per- 
mission obtained or a finding of whether the Court 
is of the opinion that Dake had permission (ex- 
press or implied) to use the pick-up truck for the 
purpose for which it was being used at the time 
of the accident. 

There should be a finding of fact of whether the 
question of permission and consent to use the pick- 
up truck involved was in issue in the State Court 
action, and if not, what was in issue in the State 
Court action between the parties so that it will be 
possible to apply the law of whether the defend- 
ants there took a position which is inconsistent with 
their position in the within action and so a con- 
clusion of law can be made thereon of whether they 
chose inconsistent remedies and are barred from a 
judgment in the within action. 

It is submitted that in the absence of such find- 
ings, all of which were in issue in the within action, 
that conclusions of law thereon by the Court can- 
not be separately stated and there is no way of 
telling from the general findings and general con- 
clusions of law as tendered by the defendants, 
what facts the court is acting upon and what 
principles of law apply thereto and further it 
leaves out entirely what construction is to be placed 
upon the omnibus provision of the contract of in- 
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surance and especially whether any meaning is to 
be given to the words ‘‘actual use’’ contained therein 
and is contrary to the Federal Rules of Civil Pro- 
cedure. 
Respectfully submitted, 
JAMES ARTHUR POWERS 
Attorney for Plaintiff 


Due service of the foregoing objections by re- 
ceipt of a duly certified copy thereof, in Multnomah 
County, Oregon, on the 28th day of April, 1943, 
hereby is accepted. 

ROBERT 8. MILLER 
Of Attorneys for Defendants. 


[Endorsed]: Filed Apr. 26, 1943. [51] 


[Title of District Court and Cause. ] 


MOTION FOR ORDER VACATING 
AND SETTING ASIDE JUDGMENT 


Comes now the plaintiff and moves the Court 
for an order vacating and setting aside the judg- 
ment entered herein on the 21st day of April, 
1943, and for an order vacating and setting aside 
the findings of fact and conclusions of law entered 
herein on the same date on the grounds and for the 
reason that said judgment and findings of fact 
and conclusions of law were entered ex parte and 
without any opportunity afforded the plaintiff to 
object thereto, and in order to afford the plaintiff 
to have a hearing upon its objections to said find- 


vs. Edward J. Jasper, et al 47 


ings of fact and conclusions of law passed on and. 
determined by the Court, which said objections 
were filed a few days subsequent to the entry of 
said judgment and findings of fact and conclusions 
of law referred to and further to afford the plain- 
tiff an opportunity to present another legal matter 
which arises out of this same transaction and have 
the same passed upon by the Court so that final 
disposition may be had of all issues which have 
arisen herein. The further legal matter is the re- 
sult of the Court’s proposed holding that Dake is 
entitled to protection under plaintiff’s insurance 
policy. The plaintiff would like to introduce evi- 
dence showing that Dake’s testimony on the trial 
of this case is contrary to written statements made 
prior thereto by Dake to the plaintiff and also to 
statements made by the owner of said pickup truck 
Harold E. Wells [52] and statement made by Wit- 
ness Sheldon, all of which plaintiff relied upon and 
which are contrary to the testimony of Dake upon 
the trial of the cause herein and that Dake even 
though it be considered that he is covered by the 
policy in question, has violated the terms and pro- 
visions of said policy and particularly has violated 
the cooperation clause of said policy and by his con- 
tradictory statements in writing and by his deposi- 
tion and by his testimony upon the trial of this case, 
has mislead the plaintiff and prejudiced the plain- 
tiff’s rights and by his acts and conduct he has de- 
prived himself of any benefits and protection under 
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the said policy that he might otherwise have been 
entitled to. 
JAMES ARTHUR POWERS 
Attorney for Plaintiff, 
610 American Bank Bldg., 
Portland, Oregon. 


Due service of the foregoing motion by receipt 
of a duly certified copy thereof, in Multnomah 
County, Oregon, on the 24th day of May, 1943, 
hereby is accepted. 

ROBERT 8. MILLER, 
Of Attorneys for Defendants. 


[Endorsed]: Filed May 26, 1948. [53] 


[Title of District Court and Cause. ] 
AFFIDAVIT OF JAMES ARTHUR POWERS 


State of Oregon, 
County of Multnomah—ss. 

I, James Arthur Powers, being first duly sworn, 
depose and say that I am attorney for the plain- 
tiff in the above entitled cause, that the first no- 
tice plaintiff received of the accident out of which 
the controversy herein arose was a report by Har- 
old Wells, the assured. This report was made on 
regular notice of accident form and reported the 
matter to the plaintiff in the following language: 

‘‘Charles Dake took the truck without Wells’ 
consent leaving Gales Creek Sunday, June 28th 
on a personal trip to the coast. On his return 


vs. Edward J. Jasper, et al 49 


trip he met a car head-on causing considerable 
damage and one fatality. Information at pres- 
ent is to the effect the other car hit the Wells 
truck on its own side of the road.”’ 


This report was made under date of June 29, 
1942. There were further statements and in more 
detail made by the following named persons: 

Charles M. Dake; 
Corvin Sheldon; 
Harold Wells; 


the originals being attached hereto and made a 
part hereof. These written statements have been 
in the possession of Mr. A. W. Norblad, attorney 
of Astoria, Oregon, who defended the action brought 
mn the State Court at Astoria, Oregon, against 
Charles M. Dake and Harold E. Wells and who 
was employed by the plaintiff herein in that con- 
nection. 

Plaintiff desires at this time to file the same herein 
in connection with and in support of plaintiff’s 
motion to have the Court [54] consider at this time 
the further legal point of whether there has been 
a violation of the cooperation clause of the policy 
in suit to the prejudice of plaintiff. 

JAMES ARTHUR POWERS 

Subseribed and sworn to before me this 21st day 
of June, 1943. 

M. I. GUSTAFSON 
Notary Public for Oregon. 
My commission expires: 3/11/45. [55] 
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I, Charles M. Dake, do say that the following is a 
true statement of my taking and driving the truck 
of Harold Wells on the week-end of the accident 
wherein the truck collided with the car in which 
Emmett Jasper and Edward Jasper were riding, 
on the Wolf Creek Highway: 

I did not at that time have any permission what- 
soever to take the truck, either directly or im- 
phedly; that I had driven Harold Wells to his home 
at Oregon City on Friday night and then was told 
to take the truck back to Gales Creek, Oregon; 
that I did so; on Sunday Morning Sheldon and my- 
self were going up into the woods and Sheldon had 
received permission from Wells to drive the truck 
up there to fix some of the equipment and I was 
going along to go hunting; Sunday morning Shel- 
don did not show up so I took the truck and went 
up into the woods to go hunting; Sheldon was the 
one who had permission to take the truck and [ 
was just planning on riding with him to go hunt- 
ing; however, I took it without permission and went 
up there into the woods and then when I finished 
hunting I came out of the woods and decided to 
go to Tillamook; it was a Sunday and I decided 
to take a ‘‘vacation trip’’ to Tillamook for the day; 
I went back to Gales Creek where I lived and left 
the gun and hunting equipment and then started out 
to Tillamook; on the road there I ran onto two wo- 
men and a man who were hitch-hiking along the road 
and picked them up; they were strangers to me; 
We went to Tillamook and I have there a cousin 
by the name of Mike Lewis who I knew had been 
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looking for work so I went to his house to find him 
and tell him he ecowd get work at the same logging 
camp where I was located; I had no permission or 
instructions from Wells, either implied or directly 
to go get Lewis or anyone else to go to work for 
Wells; it was my own idea and I was trying to 
help my cousin get work; I found out there that 
he had gone to Portland to work in the ship-yards; 
so these other three people and myself went up to 
the beach at Twin Rocks and [56] spent some time 
on the beach; we drank considerable beer along 
the way and eventually got up to Necanicum Junc- 
tion where we entered the Wolf Creek Highway ; 
the accident happened as we were driving along the 
Wolf Creek Highway going home to Gales Creek; 
I have never used the truck before except upon di- 
rect orders from Wells to run errands for him and 
this only a few times; that when I drove him to 
Oregon City, I was directed to take the truck back 
to Gales Creek and leave it there; My trip to the 
Coast was my own idea and without any permission 
or authority whatsoever. 
CHARLES M. DAKE 

Signed at Salem, Oregon this 19th day of July, 
1942. 

Witnesses: 

WILLIAM W. BARTIE 
WALTER NORBLAD [57] 


Married & 1 child 

27 years 
I am Corvin Sheldon, I lve at Forrest 
Grove, Oregon, 16 No. A St. I am employed by 
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Harold Wells as a Donkey Engineer and a loader. 
The logging operations are on round top mountain 
about 8 miles from Glenwood, Oregon. There is no 
eamp at the operations nor does Mr. Wells main- 
tain a Camp. Some of the men live at Gales Creek 
and some at Glenwood. These men are picked up 
each morning 5 days a week at the two places, 
Gales Creek and Glenwood and taken to the logging 
operations in an International pick up truck, Ore- 
gon license #89-876. They are picked up at 7 A. M. 
except Saturdays and Sundays when we do not log 
but sometimes we do repair work. I drive my car 
from Forrest Grove to Gales Creek where the In- 
ternational pick up is parked. The keys are left 
over week ends most of the time with the people 
at the telephone office when the truck is not to be 
used. Mr. Wells most of the time drives the truck 
picks up the ment at Gales Creek and Glenwood 
and takes them to the operations. When he is not 
there one of the rest of us drive the truck and pick 
up the men and take them to the operations then 
the pick up stays in the woods all day. We haul 
about ten men in all. On Friday June 26, 1942. 
I told Mr. Wells I would do some work on the Don- 
key up in the woods he having ask me to make 
some repairs. I told him I would make them on 
Sunday June 28, 1942. Mr. Wells told me to take 
the pick up truck. It was when we were thru 
work on Friday June 26, 1942, that we had this 
conversation. Mr. Wells was driving the truck 
and Charles Dake and I were in the front seat on 
our way to Gales Creek. Mr. Wells said if you 
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want to use the pick wp Charles Dake can go to 
Oregon City with me then drive the truck back so 
I could have it to use Sunday June 28, 1942. While 
we were on our way home Friday, Mr. Dake told 
me if I was going up in the woods to pick him up 
at Gales Creek where he was boarding and he 
would go with me. I do not recall what he said 
he wanted to do up in the woods but he was not 
going to work. I went to my home as usual and 
on Sunday June 28, 1942, In the forenoon the exact 
time I do not remember, I drove my car to Gales 
Creek to get the pick up at the usual parking place 
but it was not there. J had some other people with 
me and when I saw that the truck was not there 
we drove up the highway some distance and then 
went back to Forrest Grove. I made no inquiry 
from anyone as to where the truck was. I did not 
kno who had taken the truck and did not know 
what had happened to it untill Monday neon I 
having rode up to the job on a logging truck Mon- 
day morning June 29, 1942. When one of the men 
on a logging truck told me Dake had an accident 
with the pick up. At no time did I ever hear Mr. 
Dake mention a man by the name of Mike Lewis 
or that he was going out looking for a man to come 
to work. Mr. Wells never had asked me to get any 
men and I have been with him the longest of all 
now employed. I have not talked to Dake about 
the details of the accident or how he came to take 
the truck. But I do know that he was to drive the 
truck from Oregon City to Gales Creek and leave 
it so that I could use it Sunday. I have never 
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known Mr. Wells to give permission to anyone to 
use the truek accept for running errands or driving 
to and from the logging operations. The truek is 
most always at Gales Creek or at the operations in 
the woods. Mr. Wells very seldom takes the truek 
home on week ends he will ride with some one else. 
He boards and Glenwood during the week. 

T have read the foregoing statement on the 4 
signed pages and it 1s true to the best of my knowl- 
edge and hehef. 

CORVIN SHELDON 
7-18-42 
HARRY G. HADFIELD 
Witness: [58] 

Portland, Ore 
6-29-42 


Statement of Harold Wells. Rt +2, Ore. City, 
Ore. Age 38. Emploved by Self as logger. 

T own and operate a 1940 Internations] piekup in 
my operations which are based at Glenwood. I have 
had Charles Dake, employed for about 11 mos. His 
job is that of loader for me. On various oceasions 
T have sent him on errands in whieh he used the 
above piece of equipment. I generally keep this 
rig at Gales Creek and I drive this pieee of equip- 
ment myself most of the time. On Finday evening 
June 26, 1942, I drove this piece of equipment from 
Gales Creek to Oregon City, where I reside. I 
brought Charles down with me for the sole purpose 
of taking the piek-up back to Gales Creek. We ar- 
rived in Ore. City About 7:30 P. Mi and Clinmles 
was instructed to take the pickup direetly back to 
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Gales Creek where it was to be left until Monday 
morning, June 29, 1942. He did not say anything 
whatever to me about using the pickup for any rea- 
son whatever and when he went back to Gaies Creek 
I assumed that he would follow my instructions. 
He has never requested the use of any of my equip- 
ment for personal reasons and I have never at any 
time permitted him to use this pickup for any rea- 
sons. If he had asked me for the use of the pickup 
for any reason I would have flatly refused to let 
him have it. The only reasons I use this pickup is 
for my own personal business reasons. It is used 
mostly for the purpose of picking up my crew 
each morning. The woods operations are approxi- 
mately 15 miles from our various homes and we 
make the two way trip each day. 

On Monday morning. June 26, 1942. at about 7 :00- 
7:30 A. M. The truck did not show up and just 
afterward some of the boys showed up and said 
that Charles had driven the truck off about 11: A.M. 
on June 28, 1942. He hadn't mentioned to anyone 
that he was going to leave & so far as I know no 
one knew anything about where he had gone. The 
truck is always driven down for the crew by F. E. 
Tusing. my yarder engineer Foster Hotel. Portland. 
Ore. 

I had to get my crew to the woods and sent word 
to my friend Ralph Haskins to see what he could 
find out. From what I learned from the bors J 
was fairly certain that Charles had the cquipment 
erpecially since he did not show up fcr work. I 
fullv intended to get my boys working and then re- 
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turn to report the truck stolen as I fgured Charles 
had skipped out with it. 

At about 12:15 P. M., June 29, Ralph came to the 
woods and reported that Charles was in the Forest 
Grove Hospital, having been involved in an accident 
somewhere on the Wilson River Road. I came imme- 
diately down to cheek and found that there had been 
a serious accident. The only information I have 
gotten came from Ralph who had talked to Charles 
in the hospital. As yet we do not even know the 
exact location of the accident or where the truck 
is. I have not given any one of my employees at 
any time any indication whatever that I would per- 
mit this equipment to be used for anything other 
than my own business purposes and directly under 
my instructions. 

J have read the above statement of 2144 pages 
and it is true and correct. 

HAROLD WELLS [59] 


Portland, Ore. 
7-17-42 


Supplemental statement of Harold Wells re: Ac- 
cident on June 28, 1942, near Clatsop County line 
involving 1940 International Truck driven by 
Charles Dake and owned by Harold Wells. 

On June 26, 1942, Corbin Sheldon, my loading 
engineer, was discussing some repairs necessary to 
the donkey at camp. I had intended to bring my 
pickup home to Oregon City and keep it but when 
Sheldon saw fit to do some work on Sunday morn- 
ing on the donkey I decided to have someone come 
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to Ore. City and bring the pickup back to Gales 
Creek so that Sheldon could come there in his own 
car Sunday and then go into the woods with the 
pickup to do the necessary work. Dake then said that 
he sould like to go up to the woods with Sheidon 
and get in a little hunting. Dake had no business 
whatever with the truck at any time during the 
week end and no mention at all was made of his 
using the pickup at any time. 

When we go to and come from the woods each 
day I get off at Glenwood and catch a ride into 
Oregon City with some of the haulers and the pick- 
up gets me at Glenwood in the morning. I ean 
always catch rides with the boys going wp to Glen- 
wood. 

Dake has on one occasion ealled the hiring hall 
for a choker setter, this was done under my speci- 
fic instructions and was done because he allegedly 
knew the fellow at the hiring hall and might have. 
better luck getting someone. The extreme shortage of 
help makes it almost impossible to get help from 
the hall. Dake has never had and did not have 
any authority to hire anyone. All of the boys are 
supposed to keep their eyes open for help as thevr is 
an extreme shortage, not only in my camp, but 
every camp. Dake did not at any time mention 
this Mike Lewis who he claimed he went to see about 
work. So far as I am concerned there is no basis 
to this story. 

Sheldon went to Gales Creek on Sunday morn- 
ing to follow our plans and found the truck gone, 
he could not get into the woods in his car and he 
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then went on about ‘his own business. He did no 
know where the pickup might be. It was when I 
showed up at Glenwood on Monday morning that 
I fould Dake and the pickup gone. One of the 
drivers who had come down from Gales Creek told 
us that the truck and Dake had been gone since 11 
A. M. on the day before. Dake was never permit- 
ted to take the truck from around Camp and he 
only used it on errands for me. ‘The only time I 
have let him drive the car on the highway was when 
he came down with me to Oregon City for the pur- 
pose of taking the pickup back to camp for Shel- 
don to use. Once or twice he has been driving 
when he and F. E. Tusing who stay at Gales Creek 
picked the rest of us up at Glenwood. 

The above statement of 2 pages is true and cor- 
ects 

HAROLD WELLS [60] 


Forest Grove, Ore. 
6-30-42 
Statement of Charles Dake, Gales Creek, Ore. 

Age 37, Employed as logger by Harold Wells. I 
am working as a loader at present. I have been 
with Harold for almost one year. On Friday night 
June 26, 1942, I came to Oregon City with Harold 
for the purpose of bringing the 1940 International 
pickup back to Gales Creek as I had to go back 
to the woods during the morning of June 27 for a 
while. On Saturday afternoon, June 27, I came to 
Hillsboro to get my teeth pulled by Dr. Brown. I 
then returned to Gales Creek. 
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At about 11:00 A.M. June 28, 1942, I left for 
Tillamook to see my cousin Mike Lewis who is a 
rigger. [I wanted to see if he would come up to 
our camp as we were shorthanded at the time. I 
could not find him and at about 10:00 P.M. I 
reached the Wilson River Rd. at its junction with 
the coast hiway. I had been on the coast most of 
the day having made several stops. I had picked 
up a man and woman on the coast hiway going 
toward Tillamook. After reaching Tillamook they 
decided not to stay and asked if they could come 
back to Forest Grove. I consented and we were 
on the way back, having gotten to a point 35 to 40 
miles West of Forest Grove. I was travelling east 
at a speed of about 35 m. p. h. and were rounding 
a sweeping curve to my right and travelling on my 
side of the road. I saw a car coming in the oppo- 
site direction and apparently going at a fast rate 
of speed. This car was pulling over toward my 
side of the road and his hghts were blinding me. 
I pulled over as far as I could during the time I 
had to do so, and when I saw this car was com- 
ing toward me, I applied my brakes but before I 
could get stopped or even have time to slow up, I 
was hit headon by the other car. My left front took 
most of the blow. It happened so fast that I could 
not tell whether the other driver slowed up or tried 
to avoid the accident. At the impact I was knocked 
unconscious and was hurt, I could not do anything 
much but about 3/4 of an hour later I left the 
scene. Someone got the names of the people in 
the other car but I cannot find the list. I was un- 


60 Hartford Accident and Indemnity Co. 


able to get any further information. There were 
no witnesses to the accident, but some cars came 
up later. I was brought into town by a sailor. I 
did not get his name. I have not been contacted 
by anyone connected with the other car and do not 
know anything about their injuries or who they 
were. The girl in my car was bruised some but 
the fellow was not hurt. The sister of this mans 
wife was in the front with me and the other two 
were in the back. There were three all told. They 
all said they were not hurt except for bruises. I 
had my lights on high but dimmed them when I 
saw the other ear. His lights were on bright. I 
am positive that I was completely over on my side 
of the road and pulled over even further. At the 
impact my truck was knocked completely over 
against the south bank. The other car apparently 
rolled over several times. I had not had a drink at 
all and so far as I know none of the people in my 
ear had anything to drink. It was clear and dry 
except for a very slight haze. I had not said any- 
thing to Harold about taking the truck to the coast, 
and have never asked for nor received permission 
to use the truck for personal reasons. The only 
reason I went to the coast was to try to get Mike 
to come to our camp. I have ealled in on several 
occasions to get men and Harold has always ac- 
cepted the men. We were short a rigger and Harold 
had talked over this with me. He said to find a 
man if possible over the weekend, and he also ex- 
pected to look around for someone. I intended to 
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call Mike but could not get him, so I went to 
where I had heard he would be. 

The road at the point of the accident is blacktop 
and about 21 ft. wide. I am fairly sure that my 
right wheels ran off the pavement before the im- 
pact. 

I have read the above statement of 314 pages and 
it is true and correct. 

CHARLES DAKE 


[Endorsed]: Filed June 21, 1948. [61] 


[Title of District Court and Cause. ] 


ORDER OVERRULING PLAINTIFF’S OB- 
JECTION TO PROPOSED FINDINGS OF 
FACT AND CONCLUSIONS OF LAW 


This matter coming on to be heard on the ob- 
jections of the plaintiff to the proposed findings 
of fact and conclusions of law tendered to the court 
by the answering defendants, and the court having 
heard arguments of counsel thereon, it is, 

Ordered that the objections of plaintiff to the 
proposed findings of fact and conclusions of law 
heretofore entered on April 21, 1943, be and the 
same hereby are overruled. 


Dated this 3rd day of July, 1943. 
CLAUDE McCOLLOCH, 
Judge. 


[Endorsed]: Filed July 3, 1943. [62] 
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ORDER DENYING MOTION OF PLAINTIFF 
VACATING AND SETTING ASIDE JUDG- 
MENT 


This matter coming on to be heard on the mo- 
tion of plaintiff for an order vacating and setting 
aside the judgment entered herein on the 21st day 
of April, 1948, and for an order vacating and set- 
ting aside the findings of fact and conclusions of 
law entered herein on the 21st dav of April, 1948, 
and 

The court having heard the arguments of counsel 
thereon, it is hereby, 

Ordered that said motion is hereby denied. 


Dated this 3rd day of July, 1943. 
CLAUDE McCOLLOCH, 
Judge. 


[Endorsed]: Filed July 3, 1948. [63] 


[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


To Edward J. Jasper, Administrator of the Es- 
tate of Emmet C. Jasper, deceased, and Albert 
Brown, and to Charles W. Halderman, Hesse & 
Franciscovich of Astoria, Oregon, and McCamant, 
King & Wood and Robert 8. Miller, of Portland, 
Oregon, their attorneys, and to Charles M. Dake; 

Notice is hereby given that the Hartford Ac- 
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eident and Indenmity Company, a corporation, 
above named plaintiff, hereby appeals to the United 
States Cireuit of Appeals for the Ninth Circuit 
from the judgment and the whole thereof, entered 
in this action for declaratory judgment on the 21st 
day of April, 1948, and which judgment is now 
final. 
JAMES ARTHUR POWERS, 

Attorney for Appellant, 

610 American Bank Bldg., 

Portland, Oregon. 


[Endorsed]: Filed July 19, 1943. [64] 


rs 


[Title of District Court and Cause. ] 


CONDENSED NARRATIVE STATEMENT OF 
EXHIBITS 


The following Exhibits referred to were received 
in evidence upon the trial of this action: 

Plaintiff’s Exhibit 1 consists of a letter reading 
as follows: 


‘*Harold Wells Astoria, Ore 
Fri 

These papers were served on me this mor. 
I was told to send them on to you and for you 
to send them on to the insurance co. 

I have been put on storage for 1 vear so wont 
be back on the job. 

Well so long & good luck. 

CHAS. DAKK”’ 
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Plaintiff’s Exhibit 2 consists of National Stand- 
ard Automobile Liability Policy issued by plaintiff 
to Harold E. Wells, insuring the said named in- 
sured against lability within limited amounts aris- 
ing out of the operation of a certain 1940 Interna- 
tional truck. The policy among other things 
contains these provisions: 

‘Item 5. The purposes for which the auto- 
mobile is to be used are commercial (light), 
general hauling (a) The term ‘pleasure and 
business’ is defined as personal, pleasure, fam- 
ily and business use. (b) The term ‘commer- 
cial’ is defined as use principally in the busi- 
ness occupation of the named Insured as stated 
in Item 1, including occasional use for per- 
sonal, pleasure, family and other business pur- 
poses. 
ae ao te 

If. Definition of ‘Insured’. 

The unqualified word ‘Insured’ wherever 
used in coverages A and B and in other parts 
of this policy; when applicable to such cov- 
erages, includes the named Insured and, except 
where specifically stated to the contrary, also 
includes any person while using the automobile 
and any person or organization legally respon- 
sible for the use thereof, provided the actual 
use of the automobile is with the permission of 
the named Insured.”’ [67] 


The policy designates the insured’s occupation or 
business as ‘“‘logging’’ and has an effective date 
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beginning January 5, 1942, to January 5, 1943, and 
provides for a total premium of $29.85. 

Plaintiff’s Exhibit 3 consists of a reservation of 
rights agreement whereby the Hartford Accident 
and indemnity Company undertook to defend an 
action on behalf of Charles M. Dake, brought in 
the State Court by Edward J. Jasper, Administra- 
tor of the Estate of Emmett C. Jasper, deceased, 
against Harold EK. Wells and Charles M. Dake. 

Plaintiff’s Exhibit 4 consists of an affidavit re- 
lating to citizenship of parties. 

Plaintiff’s Exhibits 5, 6, 7 and 8 are pleadings in 
State Court action. All these same pleadings ap- 
pear in Exhibit 9. 

Plaintiff’s Exhibit 9 is a judgment roll in State 
Court action consisting of pleadings, motion for 
judgment notwithstanding verdict, and judgment 
entered therein. By the pleadings, the plaintiff 
therein, one of the respondents hereto, sought to 
recover from Harold E. Wells and Charles M. Dake 
for death of deceased Emmett C. Jasper, resulting 
from an automobile collision. It is alleged by the 
complaint and admitted in the answer that Harold 
E. Wells was the owner of a certain pickup truck 
being operated by Charles M. Dake. The complaint 
alleges that said pickup truck was being operated 
negligently by both said defendants at the time of 
the accident. The amended answer of Harold E. 
Wells denied that he was operating the pickup 
truck at the time of the accident and affirmatively 
alleged that defendant Charles M. Dake, who was 
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admittedly driving said pickup truck, was not an 
agent, employee or servant of defendant Wells at 
the time of the accident and was not ‘“‘driving this 
truck with’’ defendant Wells’ ‘‘consent either ex- 
press or umphed but that he was operating said 
truck in the absence of this defendant without his 
consent either express or implied’’ to which the 
plaintiff filed a reply denying [68] this allegation. 
The Judgment Roll contains a motion made at the 
conclusion of the trial reading in part as follows: 
“* * * the defendant, Harold E. Wells, moves 
the Court that the jury be instructed to return 
a verdict in favor of the defendant, Harold 
E. Wells, and against the plaintiff upon the 
sround and for the reason that the plaintiff had 
not proven his cause of action against the de- 
fendant, Harold E. Wells, and thereupon, the 
Court announced that in its opinion, said mo- 
tion for a directed verdict was well taken and 
ought to be granted, but that the Court never- 
theless at the request of the adverse party, 
upon a motion made for that purpose by Mr. 
FF. C. Hesse, a counsel for plaintiff, would sub- 
mit the case to the jury with leave to the 
moving party, Harold E. Wells, to move for 
judgment in his favor, if the verdict was other- 
wise would have been directed.”’ 


The judgment shows that the jury returned a 
verdict in favor of plaintiff in the sum of $5000.00 
against both defendants reading in part as follows: 
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—* Sverdict in favor of plamint im the 
amount of Five Thousand Dollars ($5000.00) 
against both defendants and each of them, and 
with its special verdict that defendant Dake 
at the time of the collision was driving said 
pickup delivery truck as the agent, servant or 
employee of defendant Wells, and in pursu- 
ance of Wells’ business, and not with Wells’ 
permission on the personal business of de- 
fendant Charles M. Dake and their said verdicts 
having been duly received by the Court and 
filed by the clerk of the above entitled court, 
and attorneys for plaintiff at this time moving 
the Court for a judgment upon said verdicts; 

‘‘Whereupon defendant Harold E. Wells, by 
and through his attorneys moved the Court in 
accordance with the previous ruling of the 
Court to set aside said verdict as against him 
and to enter a judgment in his favor, which 
said motion the Court allowed, granting plain- 
tiff an exception, 

“Now, Therefore, by virtue of the law and 
the premises it is hereby Ordered, Considered 
and Adjudged, that plaintiff do have and re- 
cover of and from defendant Charles M. Dake 
the sum of $5000.—and his costs and disburse- 
ments taxed herein in the sum of $119.70, and 
that a writ of execution issue therefor, 

‘And it is hereby further Ordered, Consid- 
ered and Adjudged that plaintiff recover noth- 
ing of and from defendant Harold E. Wells 
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and that he recover his costs and disbursements 
incurred herein,’’ 


Plaintifi’s Exhibit 10 consists of transcript of 
motion for directed verdicts in State Court action 
which is duplicated in Exhibit 12. 

Plaintiff’s Exhibit 11 consists of a photograph 
of wrecked [69] truck. 

Plaintifi’s Exhibit 12 consists of entire tran- 
script of evidence and all proceedings in State 
Court action. 

Submitted on behalf of Appellant. 

JAMES ARTHUR POWERS, 
Attorney for Appellant. 


Service of the foregoing by receipt of a duly 
certified copy thereof, in Multnomah County, Ore- 
gon, on the 11th day of September, 1943, hereby 
is accepted. 

McCAMANT, KING & WOOD, 
Attorneys for Defendants. 


[Endorsed]: Filed Sept. 24, 1943. [70] 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD 


United States of America, 
District of Oregon—ss. 

I, Lowell Mundorff, Clerk of the District Court 
of the United States for the District of Oregon, 
do hereby certify that the foregoing pages num- 
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bered from 1 to 74 inclusive, constitute the tran- 
seript of record upon the appeal from a judgment 
of said court in a cause therein numbered Civil 
1282, in which Hartford Accident and Indemnity 
Company is plaintiff and appellant, and Edward J. 
Jasper, et al. is defendant and appellee; that said 
transcript has been prepared by me in accordance 
with the designation of contents of the record on 
appeal filed by the appellant and in accordance with 
the rules of Court; that I have compared the fore- 
going transcript with the original record thereof 
and that the foregoing transcript is a full, true 
and correct transcript of the record and proceed- 
ings had in said court in said cause, in accordance 
with the said designations as the same appear of 
record and on file at my office and in my custody. 

I further certify that the cost of comparing and 
certifying the within transcript is $11.30 and that 
the same has been paid by said appellant. 

I further certify that I have enclosed under sepa- 
rate cover a duplicate transcript of the testimony 
taken in this cause, also the original exhibits in 
this cause, numbered 1 to 12, inclusive, pursuant 
to an order of this Court dated September 24, 1943. 

In Testimony Whereof, I have hereunto set my 
hand and affixed the seal of said Court in Portland, 
in said District, this 12th day of October, 1943. 

[Seal] LOWELL MUNDORFYF, 

Clerk. 
By F. L. BUCK, 
Chief Deputy. [74] 
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Hartford Accident and Indemnity Co. 


[Title of District Court and Cause. ] 


Portland, Oregon 
Friday, January 29, 1943 
9:00 O’elock A. AI. 


TESTIMONY 


HAROLD EDWARD WELLS 


was produced as a witness in behalf of the plain- 
tiff and, being first duly sworn, testified as follows: 


The Clerk: Will you state your first name, 
please. [7*] 
The Witness: Harold Edward Wells. 


By Mr. Powers: 


POPOPOOOPOPS 


Direct Examination 


State vour name for the Court, please. 
Harold Edward Wells. 
What is your line of work? 


Logger. 

Are you married? A. Yes. 
Family man? A ee 
How many children have you? 
Two. 


How old are they? 
Nine and eleven. 

And where do you live? 
At Oregon City. 


*Page numbering appearing at top of page of original Reporter's 
Transcript. 
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(Testimony of Harold Edward Wells.) 

Q. Mr. Wells. the Hartford Accident and In- 
demnity Company issued vou a policy of insurance 
on January 5, 1942, on a certain automobile truck. 
Is that correct? A. Yes. 

Q. Is that an International pickup truck. 1940 
model? A. Yes. 

Q. And for the vear 1942 I believe the license 


number was Oregon 89-876? [8] A. Yes. 
Q. You recall that on June 28th. 1942. your 
truck was involved in an accident? A. Yes. 


Q. When did you learn of the accident? I be- 
heve that it was Sunday. 

A. I learned of it about 10:30 Monday morning. 

Q. And who did rou learn had been driving 
vour truck? A. Charles M. Dake. 

Q. I will ask rou to state to the Court whether 
Charles M. Dake had permission from you to drive 
that truck? A. No. he did not. 

The Court: Is Dake in the courtroom? 

Mr. Powers: Yes. 

The Court: Will vou point him out to me? 

The Witness: Back—— (indicating.) 

Mr. Miller: Back of the room. 

Mr. Powers: Q. The actual use that Dake was 
making of the truck at that time then was with- 
out your permission ? 

A. Absolutely. 

Mr. Powers: You may take the witness. 

Cross Examination 
By Mr. Miller: 
Q. Where is the truck today? 
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(Testimony of Harold Edward Wells.) 

My house. [9] 

You say you are a logger, logging operator? 
Yes, sir. 

How long have you been in that business? 
About seven, eight years. 

. And in June of 1942 you were operating 
where ? A. On Round Top Mountain. 

Q. On Round Top Mountain? 

A. Up on the Wilson River. 

@. On the Wilson River. How far is that from 
Tillamook ? A. Pardon? 

@. How far is that from Tillamook ? 

A. Well, to be exact, I don’t know. 

Q. Approximately ? 

A. I think it is roughly about thirty miles. 

Q. About thirty miles. How far is it from 
Round Top to where you were operating on Gales 
Creek? 

A. We aren’t operating on Gales Creek. 

Q. No; I don’t say that. From Round Top 
where you were operating to Gales Creek. 

A. Oh. Oh, in the neighborhood of about fif- 
teen miles, I should say. 

Q. Now, have you operated at several different 
places on Round Top? 

A. Just two; two sides of it. 

Q. Just two sides? A. Uh huh. [10] 

Q. Now when you were operating on the first 
side, we will say, when was that? When was that 


OQpoOoropr 


operation ? 
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(Testimony of Harold Edward Wells.) 

A. Well, we started in there in February of 
1940, I think it was. 

Q. How long did you operate there? 

A. Well. we operated there until they closed 
Wilson River road to build on it and ther shoved 
us off of that. 

Q. Did you use the International pickup truck 
on that operation? A. Yes, sir. 

Q. The same one that is involved in this acci- 
dent? A, Yes, sir. 

Q. Then where was the second operation? That 
likewise was on Round Top? 

A. Yes. That was over on the other side. 

Q. Now where did you live? At the time of 
the first operation where did vou live? 

A. I was living in an auto cabin at the logging 
camp there and just at the—below Gales Creek a 


ways. 
Q. That is the time of the first operation? 
A. Yes. 
Q. And that was for several months. 
A. Well. it was about three, four months. 
Q. Who lved with you? 


Mr. Powers: I am going to interpose an objec- 
tion, vour Honor, because I don’t think that it has 
any relevancy or any [11] bearing on what occurred 
here, two vears before this accident occurred. 

The Court: Admitted. 

Mr. Miller: Q. Charles M. Dake lived with 
vou? 
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(Testimony of Harold Edward Wells.) 

A. Absolutely not. 

Q. At the time of the operation then on the 
first side you lived in the cabin and Dake didn’t? 

A. Yes, sir. 

Q. Did you live with Dake at any time during 
the period next of 1941, bunkhouse or any other 
place? 

A. Slept in the same bunkhouse with him is all. 

Q. That is the time of the first operation? 

A. No, 

Q@. When was that? 

A. That is after I had been shut off the Wilson 
River and went over on the other side. 

Q. What time of year was that? 

A. Well, that was maybe along in about June, 
July, August; about through them months. 

Of 1940? A. Yes. 

Of 19402 A. Uh huh. 

Anyone else stay in that same bunkhouse? 
Anyone else? 

Yes. [12] 

Yes; there was four of us in there. 

Four of you in the same bunkhouse. Where 
was the truck kept at that time? 


OFPoroos 


A. Kept there at the bunkhouse at the camp. 

Q. Did you drive the truck at that time? 
Aeeeness 

Q. Did Dake drive the truck? A. Some. 
Q. Did you go hunting with Dake at that time? 
Mr. Powers: I am going to object to it again, 
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(Testimony of Harold Edward Wells.) 

your Honor. I can state my objection specifically, 
and that is this: That the policy provision here is 
that the actual use of the truck must be with the 
permission of the owner, and what occurred on any 
other occasions can be no evidence here to either 
refute or support the contention of the plaintiff; 
and, furthermore, that particular issue, certainly 
as to agency, is now res judicata, if they were try- 
ing to make out any agency here. That issue has 
been fully and definitely settled in the State court 
action—one issue that was settled there. So I don’t 
see that this would throw any light or give help 
in deciding the issue before us to go into things 
happening two years before. J have never gone into 
this; I don’t know what they were. 

The Court: He may answer subject to the ae 
jection. Read the question, Mr. Reporter. 

Mr. Miller: I will ask another one. [13] 

Q. Did you go hunting with Dake during the 
time you were living there at the bunkhouse? 

A. No, I don’t think so. Not that I remember 
of. 

Q. Did Dake use the truck to go hunting dur- 
ing that time? 

A. I think he did a time or two. That was all 
private road up there where we were. 

Q. Did Dake use the truck to go out and pick 
up guy wires that may have been left with some 
other operators, chokers, things of that character? 

A. A time or two I sent him with it. 
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(Testimony of Harold Edward Wells.) 
Q. A time or two you sent him with it? 
A. Yes. 
Q. Did he ever use the truck without asking 
you during that time? 
A. No; not that I know of. 
Q. Now when you moved over to the other 
site, then where did you live? 
Gales Creek. 
You lived at Gales Creek? 
Just out of Gales Creek. 
With whom did you live? A. Pardon? 
With whom did you live? 
With Ralph Haskins. 
Your operation was about fifteen miles from 
Gales Creek at that time? [14] A. Roughly. 
Roughly? A. Roughly. 
And did you use the truck to travel back and 
th? A. Yes. 
Who drove the truck? A. I did. 
Dake ever drive it? A. No. 
You always drove it back and forth? 
Yes. 
And during what period of time was that? 
Well, that was about through the months 
of Reb ccee eo February on in 1941. 
Q. From February on in ’41 or 742? 
A. 741. 
Q. And you were operating then from Febru- 
ary, ’41, and still operating there. Is that a fact? 
Be NS, 


OPOoopPop 


oe 


ear) 
S 
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(Testimony of Harold Edward Wells.) 

Q. So you have been operating there for two 
years? A. Yes. 

Q. And did Dake work for you during all that 
period of time from February, 41, down to and in- 
cluding at least June 28th, the date of the accident, 
1942? 

A. Well, I am quite sure he did, unless I am 
mixed up on the [15] dates now. We have jumped 
around so much down there it is pretty hard for 
me to keep track of it right offhand. 

Q. On February, ’41, when you started over 
on this other site you lived with Ralph Haskins; 


is that correct ? A. Yes, 
Q. At Gales Creek? A. Yes. 
@. And where did Dake live? 
A. Dake lived at Gales Creek too at that time. 
Q. And with whom? 
A. With Mrs. Adkins at the telephone office. 
Q. Mrs. Adkins at the telephone office. Where 


was the truck kept at that time? 

A. It was kept at Ralph Haskins’ place at that 
time, where I was staying. 

Q. Where you were staying? 

a Ves; sir: 

Q. For how long a time was it kept there? 

A. Well, it was kept there until we moved to 
Glenwood. It was kept there until we moved to 
Glenwood. 

Q. ‘‘Kept there until we moved.’’ Whom do 
you mean by ‘‘we’’? 

A. ‘That is I and Haskins. 
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(Testimony of Harold Edward Wells. ) 

@. And where is Glenwood with relation to 
Gales Creek and to your operation? 

A. That is about six, seven miles below Gales . 
Creek. [16] 

Q. Toward the coast? 

A. Yes. Towards Wilson River. 

Q. Toward Wilson River and likewise toward 
your operation? A. Yes. 

@. Now what was done with the truck at that 
time? 

A. It was kept at the telephone office at Gales 
Creek at that time. 
Where did you stay? 
I stayed at Glenwood. 
With Haskins? A. Yes. 
Now how many days a week did you work? 
We worked five days a week. 
And what was the practice in going to and 
from the camp during this period of time from 
February, 1942, to and including June 28th, or that 
work week along there, of 1942? } 

Mr. Powers: May I have an exception to all 
this line of testimony, your Honor? 

The Court: It is all being admitted subject to 
the objection. 

Mr. Powers: Thank you. 

The Witness: What was the question? 

Mr. Miller: Q. What was the practice going 
to and from work? How did you get to work? 

A. In the pickup. 

Q. Who drove the pickup? [17] 


OPeore 
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(Testimony of Harold Edward Wells.) 

A. Well, about any of the men that happened 
to be available drove it from Glenwood on, after 
I got out, on up to Gales Creek. 

Q. After you got out. Then you are speaking 
of coming out of the woods at night? 

A. Yes; going home. 

Q. Going home you would drive it from the 

A. I would drive it from camp down to Glen- 


Q. ‘That would be roughly how far? 
A. Qh, it is 
Q. Eight miles, something like that? 
A. Yes; or ten. 
Q 
Q 
A 


Eight, nine, ten miles? A. Yes. 
Then you would get off at Glenwood? 

. Then the boys would take the pickup out on 
up to Gales Creek where they stayed. I furnished 
them transportation. 

Q. What would be the practice in the morning? 

A. They would come down with the pickup, 
pick up a man or two on the way, pick me up at 
Gales Creek and I drove from there on. 

Q. On the week ends did you stay at Haskins’? 

A. No; I come home. 

Q. And by ‘‘home,’’ you mean Oregon City, 
near Oregon City? A. Yes. 

Q. How far is that from Gales Creek? [18] 

A. I don’t know exact. 

Q. Roughly. 

A. Well, you got about as good idea of it as I 
have. I have an idea it is fifty miles, forty-five. 
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(Testimony of Harold Edward Wells.) 

Q. Forty-five, fifty miles. Did that make the 
additional five miles to Glenwood where you were 
actually staying? A. Yes. 

Q. How did you generally go home to Oregon 
City ? 

A. Well, if I rode with Mr. Powell quite a bit of 
time, my father-in-law. He was logging with us. 
Mr. Powell was logging with you? 

Yes. He is a logging operator. 

And he was out there during the work week ? 
Yes; he is there all the time. 

And he had the same practice of going home 
to oe City as you say? A. Yes. 

Q. On the week end? A. Yes. 

Q. That would be Friday evening of each week? 

A. Quite a bit of the time, yes. 

Q@. Now on Friday evening, June 26, 1942, to 
place it in your mind, that is two days before the 
accident. A. Uh huh. 

Q. Did you go to Oregon City with Mr. Powell? 


[19] 


SOP OPS 


A. No; I went in my pickup. 

Q. You went in the pickup? A. Yes. 

@. Did Mr. Powell go over there that week end 
to Oregon City? 

A. He wasn’t available for me to ride with. A 
lot of times he goes home in the middle of the week, 
something like that. 

Q. You went in the pickup? 

A. JI didn’t have any other way to go home so I 
took the pickup. 
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Q@. You drove it vourself? A. Yes. 

Q. Anyone with you? A es: 

Q. Who? A. Charles Dake. 

Q. For what purpose? 

A. To bring the pickup back to Gales Creek. 

Q@. What was he going to do with the pickup? 

A. Take it back to Gales Creek and leave it 
there. 

Q. Now when he went to Oregon City to your 
place did you give him anything ? A. Yes. 

Q. What? A. Gave him a rifle. 


Q. For what purpose? 

A. He was going to go hunting. [20] 

Q. Go hunting for what? 

A. I don’t know; bear, deer, wild cats; I don’t 
know what he was going to hunt for. 

@. When did you discuss the hunting trip? 

A. Well, I guess coming out of the woods. 

@. Friday evening from work you discussed the 
hunting trip. And what was said and who was pres- 
ent? 

A. Three of us was in the front seat of the pick- 
up, Charles Dake, myself, and Corvin Sheldon. 

@. Yes? 

A. Sheldon was going back up next day; he was 
going to do some work on the yarder horns; and 
Dake decided to go up with him and do a little bit 
of hunting. So he went home with me and brought 
the pickup back so it would be there for Sheldon to 
take up. JI wanted it down there anyhow in case of 
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(Testimony of Harold Edward Wells.) 
fire. And I loaned Dake my rifle, which he had used 
a whole lot before. He has used it more than I 
have. 

Q. He used it hunting up on the other side? 

A. On Round Top. I loaned it to any of the 
boys that worked for me that wanted it. 

Q. Would Corvin Sheldon go hunting, too? 

A. No, not that I know of. 

Q. You say that Corvin Sheldon was to go back 
up and fix some horns on the yarder? 

A. Yes. [21] 

Q. How long had they been defective? 

A. They had been giving us trouble for a day or 
two off and on. 


And who fixed it? 
Well, I had a hand in it and I guess Sheldon 
helped with it; two or three of us. 

Q. Where does Corvin Sheldon live? 

A. He lives at Forest Grove. 

Q. How far is Forest Grove from your opera- 
tion at that time? 

A. I don’t know. I drove it every day, too. 

Q. Well, Forest Grove is roughly seven miles 
from Gales Creek, is it not? 


@. When were they fixed? 

A. Fixed Monday morning. 

Q. How long did it take to fix them? 

A. Oh, I don’t remember for sure. 

@. Approximately ? 

A. Ihave an idea probably a half hour or so. 

Q. Probably a half hour to fix it? A. Yes. 
Q. 

A. 
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A. About seven miles. 

Q. I think something like that. So from your 
operation it would be roughly twenty-two miles? 

A. Yes, it would be twenty-two miles. 

Q. You were going to have Corvin Sheldon go 
from Forest Grove back up to the yarder twenty- 
two miles. And how far would that [22] be in the 
woods off of the main highway ? 

A. Oh, about three miles. 

Q. And he was going to drive up there and fix 
the horn A. Yes. 

@. on Sunday? A. Yes. 

The Court: Fix what? 

Mr. Miller: Fix the horn on the yarder. 

The Witness: Signal horn. 

Q. And that job the next day took you thirty 
minutes to do? 

A. Yes; with the whole crew we had while we 
were fixing it it was pretty expensive. 

Q. What was the size of your crew? 

A. I got eight men. 

@. As a matter of fact, weren’t Corvin Sheldon 
and Dake both going to go hunting? 

A. Pardon? 

Q. Didn’t you know that both Corvin and Dake 
were going to go hunting Sunday? 

A. No, I didn’t know. 

Q. You gave Dake your rifle to go hunting? 

A. Yes. 

Q. You knew he was going hunting? 
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A. JLhad an idea he was. That is why he asked 
home LOT: 

Q. Did he get anything? [23] 

A. Not that I know of. 

@. You don’t know whether he got any deer? 

A. No. 

Q. Did you go back out to Haskins’ after that? 

A. Yes. 

Q. When were you again at Haskins’? 

A. There Monday morning. 

Q. And was there deer in the basement at that 
time ? 

A. Not that I know anything of. 

The Court: Is it out of season? 

Q. Was it out of season at that time? 

A. Yes. 

@. Did you give Dake shells? 

A. No, I didn’t. 

Q. There were shells in the pickup truck with 
him? 

A. Dake had some shells left from before, I 
guess, from Astoria. I found out afterwards I 
didn’t. 

Q. Found out afterwards what? 

A. That I didn’t give him any shells. 


Q. That you didn’t give him any? A. No. 
Q. By the way, at the first camp you had a gas 
pump, did you not? A. Mr. Powell did. 


Q@. Mr. Powell had a gas pump? 
A. Uh huh. [24] 
Q. Who was the employer? 


vs. Edward J. Jasper, et al 85 


(Testimony of Harold Edward Wells.) 

A. Mr. Powell. 

Q. Who keeps the books? 

A. Well, Mr. Powell keeps his books. 

Q. Well, he keeps his books. Is he the employer 
of Dake? 

A. No; Dake works for me. I am the contractor 
under Mr. Powell. 

Q. You are the contractor to Mr. Powell. Now 
who does Dake work for? 

A. He works for me. 

Q. Who pays him? Aw lt do: 

Q. Well now, you do not keep the books; is 
that it? 

A. I keep books on my crew, on Dake, yes. 

@. You mean just a time book? A. Yes. 

@. Who keeps the books in connection with the 
gas pump that you had there at the first camp? 

A. C. F. Richardson at Milwaukie. 

Q. C. F. Richardson at Milwaukie? 

A. Yes. 

Q. And when gas was used was there a ticket 
issued, a ticket signed by whoever used the gas? 
Yes, I guess there was too. 

Did you see those tickets? 

Turned into the office. [25] 

Did you see them? 

Well, most of them I did. 

Was Dake’s name on several of them? 

I don’t remember of it. 

Did Dake have a car of his own at any time 
that he worked for you? 


OPOPorPopr 
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A. No, he didn’t have a car of his own. He and 
a fellow pulling logs for me run around a lot to- 
gether, got lots of gas out of the pump. 

Q. And likewise got lots of gas for the pickup 
truck, didn’t he? A. May have; I don’t know. 

Q. And used the truck himself on his own busi- 
ness ? A. Used it whenever I told him to. 

Q. Used it lots of times when you didn’t ex- 
pressly tell him to; isn’t that correct? 

A. I don’t think so. 

Q. When you were living there at the bunk- 
houses didn’t Dake frequently take your truck, prob- 
ably go off hunting on a day off and maybe come 
back with some choker chocks or 

A. He asked me for it first. 

@. And he even took it without asking? 

A. Not that I know of. 

@. He used it several times, many times during 
the period of time you were living there at the ubnk- 
house ? 


A. Yes, he drove it several times, I imagine. 
[26] 

Q. And do you mean to tell the Court every time 
he asked you, ‘‘May I use the truck ?”’ 

A. Absolutely. 

(). There were times, weren’t there, that some- 
times he asked you and sometimes he didn’t ask you 
but just used it and you knew what he was doing; 
you knew he was either going hunting or you knew 
he was going out and probably get some guy wire 
or 
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A. I never give anybody working for me permis- 
sion to use that pickup without my permission; no- 
body. 

@. You mean to use that truck; nobody used it 
without express permission from you? 

A. Not that I know of. He was in a position 
lots of times where he could have used it if he 
wanted to get into it, but he didn’t use it that I 
know of without my permission. 

Q. Well now, you did know that Dake was going 
hunting on Sunday, June 28th? A. Yes. 

@. And you knew how he was going to go hunt- 
ing? 

A. He was going to ride up with Corvin Sheldon 
in the woods. 

Dake took the truck back to Gales Creek? 
Yes. 

Which is seven miles beyond Forest Grove? 
Yes. 

And Dake had the keys to it? 

Yes; had to have to drive it. [27] 

Yes. Did Dake pick anything else up at your 
ae in Oregon City Friday night, June 26, 1942? 

A. It seems to me like I threw an empty gas 
drum in the back end. 

Q. Who did you tell to take those up to the 
woods ? 

A. I didn’t tell anybody to take them up there 
but to take them up Monday when we went up, or 
when Sheldon went up to dump them out. 


ORO sae 
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Q. You say you don’t know whether Dake got 
any deer or not? A. No eno. 

Q. You say there would be no deer in the Has- 
kins’ place on Monday morning when you got there? 

A. Not that I know of. 

Q. Did you look? 

A. No, I didn’t. I went in and changed clothes 
and went out to go to work. 

Q. Did you inquire at any time? A. No. 

Q. Didn't your father-in-law, Mr. Powell, tell 
you that there was deer in the basement of Haskins’ 
place? A. No, he didn’t. 

Mr. Powers: Now, if the Court please, he has 
already answered. 

The Court: I didn’t hear the answer. Go ahead, 
Mr. Powers. 

Mr. Powers: I don’t see how any question about 
deer would enter into this, what somebody told him 
about a deer in [28] Haskins’ basement. 

The Court: He may answer subject to the objec- 


tion. 

Mr. Powers: JI think he has answered, your 
Honor. 

The Court: I didn’t hear it so he will have to an- 
swer again. What was the answer of the witness? 

A. No, he didn’t. 


By Mr. Miller: 

@. You were shorthanded in the woods at the 
time, were you not? A. Uh huh. 

@. Pardon me? A. I was one man. 
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Q. What kind of man? A. High climber. 

Q. Was that gentleman discussed with your 
crew ? 

A. Well, they all knew that I wanted a high 
climber, would hire one if he had come along. I was 
doing the work myself. TI still do it. 

Q. Did you ever give any orders that your men 
could not use the truck? A. Yes. 

Q. When? 

A. A good many times. I never allowed any- 
body to use the truck for their pleasure because I 
had to have it for my work. 

@. The question was, Did you ever give any or- 
ders to that effect? [29] A. Yes. 

Q. When? A. Lots of times. 

@. Well, can you give us one occasion? 

A. No, I can’t tell you the date that I did. 

Q. Well, any occasion. Can you remember the 
occasion when you gave the order? 

A. Ever since like I have had my men ask me to 
use it to move with, something like that, I turned 
them down; I told them I had to have it for my 
work; if I didn’t have it I couldn’t work. 

@. You mean since you have been logging, even 
at your operation at Round Top since 1940, you 
mean you haven’t let your men use that truck to 
haul furniture? 

A. No; not only Haskins, the fellow I lived with; 
he was moving my furniture as well as his. 

Q. You let him use it to haul wood? 

vee es. 
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Q. You have let him—— 

A. That was my wood, too, as well as Haskins’ 
wood. 

Q. Let anyone else use it to haul wood? 

A. No. 

Q. Did Corvin Sheldon use it last week to haul 
wood for himself? 

A. I think he did haul some wood a couple 
blocks. " 

Q. Did he ask you for it? _ 

A. Yes. And he had the pickup in his yard at 
the time. [30] 

Q. Well, it is parked now at Corwin Sheldon’s 
yard? 

A. It was in his place at the time. Sometimes it 
is at his house. 

Q. Ever let Dake use it to haul any furniture of 
his? A. I don’t think so. 

Q. Don’t you recall you let Dake use it to haul 
furniture from Portland to Forest Grove? 

A. ILbelieve I did; I believe I did. 

Q. And it was driven in general use, was it not? 

Mr. Powers: I will object to that. 

The Witness: General? 

Mr. Powers: He has been very specific; now, 
general use. The witness has testified that he never 
let anybody use it for their private business or their 
own pleasure, and when Mr. Miller says ‘‘general 
use’’ he might mean general use around the logging 
operations or general use by all the employees any 
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time they wanted to use it. We will object to it on 
that ground. 

The Court: He may answer subject to the objec- 
tion. What was the answer? 

A. No, not generally. 

Q. Around the woods it was used by anyone that 
happened to be handy? 

A. Anything I wanted I sent any of the boys that 
could drive it after it up in the woods. 

Q. Any one of the crew? [31] A. Yes. 

Q. When you came down out of the woods at 
night anyone that happened to be in the front seat 
would drive it from Glenwood on to Gales Creek; 
is that correct? A. Yes. 

Q. The same would be true in the morning? 

A. Yes. 

@. Anyone who happened to be in the front seat 
would drive it? 

A. The yarder engineer drove it quite a bit of 
the time. Dake drove it part of the time. 

Q. Mr. Richardson you say keeps the books? 

A. Yes. 

Q. That is all the books of the Powell opera- 
tions ? A. Yes. 

Q. He would have everything that shows Dake’s 
employment ? 

A. TI have got the papers here of his time show- 
ing that he never did work for me on Saturday and 
Sunday. 

Q. Do you have the records concerning the gas 
consumption ? A. No, I haven’t. 
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Q. Would it be convenient to have Mr. Richard- 
son bring those here? A. Today? 

@. Yes. 

A. Well, I don’t have an idea he can get them 
ready and bring them that quick. He is pretty 
busy. [32] 

Q. He lives where? 

A. Lives at Milwaukie. 

@. Will you be good enough to call him and ask 
him if he can do that? 

A. I guess I ean. I don’t know whether he can 
or not, but I will try and call him and ask him. 

Q. He has all those records that relate to Dake’s 
employment and all the records relating to the op- 
eration of the truck, gas consumption? 

A. There is no records of the truck; I don’t keep 
any records of it. I put my own gas init. Might 
be a record of gas I got at the pump on the other 
side becanse that was Mr. Powell’s. Ordinarily I 
buy my own gas and put my own gas init. I don’t 
keep records of it. I put gas in it whenever it 
needs it. 

@. There was a record of gas consumed on the 
other side and by whom it was consumed ? 

A. Yes. I don’t know whether it was. 

Q. He has slips on them? 

A. Yes, I imagine he has got those slips. I have 
got a record of Dake’s time here if you want it now. 

Mr. Miller: I will be glad to have you produce it. 
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The Court: We will have a short recess, gentle- 
men. 
(Recess. ) 


The Court: Continue the examination, gentle- 
men. 

Mr. Miller: Q. Mr. Wells, you handed me two 
sheets of paper [83] upon which there are some fig- 
ures, and will you tell me who prepared these? 

A. Judge Richardson. 

@. He is the one that keeps the books? 

A. Yes. 

Q. It would appear from just looking at it that 
that doesn’t cover the entire period of time that Mr. 
Dake worked for you; is that correct? 

A. Yes, that does. 

Q. It does cover the entire period of time? 

A. Yes; I am quite sure. 

Q. Well, I understand you to say he worked for 
you in 1940? 

A. Well, I might have been wrong on the dates 
that he went to work for me. What dates does it 
show there ? 

Q. Well, as I view it, it just shows from 
10/31/41. 

A. On the back side, too? 

Q. Well, it apparently goes back as far as 
July of 741. 

A. Well, that must be when he went to work for 
me then. 

@. It may have been then? A. It must be. 
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Q. Mr. Richardson again is the one that keeps 
the books, however ? A. Yes. 

Q. How long has he been working for you this 
last time? A. Oh, about a month. 

Q. Mr. Dake was confined to the State Peniten- 
tiary for some time; [34] that is correct? 

A. Yes. 


A. Recently? Ey.) Nees: 

Q. And immediately after his release he went to 
work for you; is that correct? A. Yes. 

Q. Doing the same job? A. Yes. 

Q. And what is that job? A. Loading. 

Q. Head loader, is he? A. Yes. 

The Court: Is he out on parole? 

A. Yes. 


Myr. Miller: Q. Now you have been shut down 
this week, have you not? 


A. Yes. 
Q. This past week? A. Yes. 
Q. Because of the snow? A. Yes. 


Mr. Miller: I think that is all. [85] 


Redirect Examination 
By Mr. Powers: 

Q. Well, Mr. Powers, you stated that Dake had 
used this truck on other occasions. State to the 
Court, if you will, whether you ever gave Dake 
permission to use this truck out on any public road 
such as where this accident occurred. 

A. Since he called my attention to it I think I 
did let Dake use the truck one time when he first 
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—shortly after he went to work for me to move 
some furniture. 

Q. That would be how long before this acei- 
dent? | 

A. Oh, that was probably pretty close to a year. 

Q. About a year before. Other than that did 
you ever give him any permission to use the truck 
out on any public road? 

A. No. Do you know for sure that I let bim 
use the truck to haul some furniture? 

Mr. Miller: I don’t know. 

The Witness: Well, I don’t neither. I am not 
going to say that until I find out for sure. [ may 
have. 

Mr. Powers: Q. Well, what is your recollec- 
tion about that? Do you know whether you did or 
not? 

A. No, I don’t remember of letting him have 
it. It seemed to me like that he asked me for it. 
I have some recollection of it but I don’t remember. 

Q. Well now, you were asked by Mr. Miller 
whether other employees around there asked you to 
use that truck and to take it on their [386] own 
personal business. What is the fact about that? 
Did you have any rule about that? 

A. Well, yes; a rule I don’t let them have it. 

Q. And what kind of request would they make 
to use that truck? A. Well, all kinds. 

Q. What? 

A. All different requests; some of them for one 
thing and some another. 
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Q. To haul furniture and things like that? 

A. They don’t ask me for it very much as a 
rule because they know I don’t want to loan it. 

Q. Is it known around there that you wouldn't 
let anyone take it? BOS. 

Q. You said that you did let Corvin Sheldon 
use it last week to haul some wood? 

A. I think he did—he had some wood, yes. I 
was in town, Forest Grove. 


Use it. When was that that he used it? 
He had moved our stuff from one house to 
another there in Forest Grove. Then he hauled 
some of our wood up from Gales Creek up to For- 
est Grove. 

Q. When was that? 

A. When the wood was hauled up? It has been 
about two or three weeks. The wood was my wood. 
IT hauled wood. Like I say, the truck was mine. 
I sawed and split it myself. It was my wood. 

Q. In other words, you let Sheldon use it a week 
or so ago, according to your testimony, a long time 
after this accident of Dake’s? A. Yes. 

Q. Now you referred to private roads and to 


Q. Did he ask you whether he could use it? 
Ames 

@. You let him use it for that? 

A. Yes. I don’t know whether he hauled wood. 
Q. He asked you? TX, eS. 

Q. Then you said vou let—Haskins, is it? 

A. Yes. [87] 

Q. 

A. 
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public roads when Mr. Miller was talking to you. 
What is the difference there? 

A. Well, up in the woods on a private road. 
I do a lot of work with it. running back and forth 
from one side to the other getting this and that 
and the other. I never hesitate to send anvbody 
to take it because it 1s up there on Round Top. 

Q. Now I will ask you whether you ever let any- 
one use this truck to go on a pleasure trip; to take 
it and just go out riding, go to the beach or any- 
thing like that? A. ‘Absolutely not. 

Q@. You were asked about sending the truck back 
to Gales Creek after you went to Jennings Lodge 
on Friday. Why did you want the truck at Gales 
Creek? [38] 

A. Wanted it back down there so in case of fire 
the boys would have it there; 1f we get fire in the 
woods, which we did about a week or so after- 
wards. 

Q. What about the work to be done by Sheldon 
up in the woods over the week end? 

A. I wanted it back so Sheldon could use it. 
You can’t get up in the woods without a car. 

Q. Did Dake know that Sheldon was going to 
use that truck to go up in the woods? 

x Vou 

Q. When was Sheldon to take the truck up in 
the woods? A. Saturday morning. 

Q. Was it Saturday or Sunday? 

A. Saturday or Sunday, I don’t remember now 
which it was. I believe it was—it might have been 
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Sunday morning. I think if I remember right 
Sheldon wanted to do something Saturday and he 
suid he would go up Sunday and do it. 

Q. You said it took a half hour to repair the 
varder up there. Hew many men had to work on 
it to repair it? 

A. Just two or three boys worked on 1t but the 
Test were standing around. You ean t do anything 
when it isn’t werking. 

Q. Well. what is the whistle om the yarder? 

A. It is a signal born for the rigging crew out 
in the woods. They ean’t do anything if it isn’t 
working. 

Q. Dvwes it work with eleetricity or steam? [39] 

A. Eleetrieity. 

Q. How long are the lines that vou have to 
work over m repairing it? 

A. I got a thousand feet of cord. I have an 
idea there is about six. seven joints in the eord. 
They get out of kilter: the horn got out of kilter. 

Q. What was wrong at that time. do rou know? 

A. I don’t know whether—it 1s pretty hard to 
trace it. It might have been in the horn or a joimt 
just apart. 

Q. What funetion dees the whistle on the rard- 
er perform? Can yeu werk without it? 

A. No. 

The Court: I understand that. Don't give any 
Tvre time to that. 

Mr. Powers: Yes. your Himor. 
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Q. Well, I will just ask you this: Wheat wes 
Sbheldon’s job m the crew" 

A. At the time be wes working for me? 

Q. Was he the engineer? 

A. Yes: also the engimeer amd Kind of benedy- 
man on mechanical werk. 

Q. Was there at that time any restrictiems es 
far as priority is comeerned for the wee of the orwe&k 
on the job? A. Tires wes retiened. 

Q. State to the Court Eo 

The Court: That i& a pretty cood pom. Mr. 


Powers. A men would heve 2 bard time cettinge 
permission from me to wse my car newadars with 
the tire mileage I beve teft. I am seving thet 
seriously, toe. 

Mr. Powers: Yes. 

The Court: Thet is 

Mr. Powers: Q. As 
up track. yeu just stat 
vou could get up aroumi m the woeds: thet rou 


A No. IT heve cot 4¢imeh wheels on it: the 
same size as 2 logging truck. 

Q. You heve gor whet? 

A. I heve got 40:imeh wheels om ft: the same 
size as 2 legeimg truck. 

Q. And this acetdent cecurred om Suticr. on 
June 28th. You breaght the perreil records im 
umder sulpeena, [ thimk. frem the defemtants. did 
rou not? A. Yes. 
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Q. Did Dake get paid anything after Friday, 
the day that you shut down? 

A. No. His pay stopped Friday when we quit 
work up in the woods. 

Q. Yes. Now you carried State Accident In- 
surance, did you not? A. Yes. 

Q. And was there any report made to the State 
Accident Commission that Dake had been injured 
on the job? [41] 

A. No. He wasn’t on the job. 

Q. So he got no compensation at all for the 
time he was laid off after that accident? 

A. No. 

Q. Well, how well established was this rule 
around the camp about no one using that truck 
without your permission ? 

A. Well, it was quite well known. 


Q. Was it known by all those people? 

A. Yes. 

Q. Was it known by Dake? A. Yes. 

Q. And the times that you had let him use it 


before were in connection with up around the 
camp ? A. Most of the time. 

Q. You had sent him to do some errand for you 
there ? A. Yes. 

Q. And because of—what did you say about 
wanting it there in case of fire? Was that the fire 
season ? A. Yes. 

Q. Was it necessary to have it right at Gales 
Creek for that reason? 
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A. Pretty near always some of my men stayed 
there over the week end and if they got fire up in 
the woods they could be up there way before I 
could get down there; and we did have a pretty 
bad fire last summer shortly after this accident. 

[42] 

Q. How long after this accident? 

A. I think the fire broke out the day of the 
Fourth of July. 

Q. Well, to summarize, then, was this truck used 
for anything but business purposes, with your per- 
mission? J mean, would you let anyone use it for 


anything other than business? A. No. 
Q. What kind of work does Mr. Dake do for 
you now? A. Head loader. 


Q. Is that important work around logging? 

A. Yes. It is hard to get a man. I never did 
replace him the whole time he was gone. 

Q. Do you work getting out logs now if the 
weather permits? A. Yes. 

Q. Getting out logs? A. Yes. 

Mr. Powers: I believe that is all. 


Recross Examination 
By Mr. Miller: 

Q. Those business purposes that you spoke of, 
was it necessary to get your permission to drive 
the truck? A. Yes. 

Q. You sent it back out there so it would be 
there Sunday in the event of fire or something? 

A. Yes. 

@. You wanted it there for emergency purposes ? 
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A. So Sheldon can use it too. [43] 

Q. If there was fire would somebody have to 
eall you up? 
A. No. If there was fire they would take it and 
go on up there. 
Q. Now on this ration order, what kind of ecard 
do you have on that truck? “°C” card? 

AY Nov itisea 2’ card. 

Oi” Cardi 

A. They wasn’t in effect then. 

Q. It wasn’t in effect then. You had an un- 
limited supply of gas? A. Not at that time. 

@. What about your tires? 

A. Tires were rationed. 

@. They were rationed. But do you get tires 
for your truck? A. Yes. 

Q. Have you got them? 

A. Yes, I can get tires for them, and have got 


Q. Logging has priority; is that correct? 

ee es: 

Q. Get them at any time? A. Yes. 

Q. These pay roll records you speak of, vou 
say they were produced at my request, you were 
subpoenaed to bring those? 

A. Yes. That is the records Mr. Richardson 
fixed up for me at the trial in Astoria. I kept 
them and I was requested to bring them down 
there. [44] 

Q. Oh, I see; the trial at Astoria. You say you 
have no truck records of any sort? A. No. 
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Q. Did Richardson keep any? 

A. No, I don’t think any outside of some ex- 
penses maybe for repair work like that, charged 
it up to my logging work. 

Q. Your summarization of this whole thing is 
Dake stole the truck, is that right, on this Sun- 
day? A. Took it without my permission. 

Mr. Miller: That is all, your Honor. 

Mr. Powers: That is all, Mr. Wells. 

The Court: Step down. 

(Witness excused.) [45] 


CHARLES M. DAKE 


was called as a witness in behalf of the defendants, 
and, having been duly sworn, was examined and 
testified as follows: 


The Clerk: Will you state your full name, 
please. 
The Witness: Charles M. Dake. 


Direct Examination 


By Mr. Miller: 
@. Your name is Charles M. Dake? 
A. Yes, sir. 
Q. Mr. Dake, are you working now? 
A. Yes, sir. 
Q. And where are you working? 
A. I am working at the shipyards right at the 


present time. 
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Q. And what shipyards? 

A. At—wait a minute; Commercial. 

Q. And what shift are you working? [48] 

The Court: I don’t know if you hike it; lots of 
people don’t but if your throat chokes up on you 
(handing cough drop to witness)—— 

Mr. Miller: Thank you, your Honor. 

Q. Work the graveyard shift, you have been 
working all night? 

A. That is right; got off out there at 3 o@lagas 
this morning. 

Q. Got off at 8 o’clock this morning and came 
right here to the courthouse; is that correct? 

Yes, sir. 

How long have you been working there? 
Went to work Sunday night. 

Sunday night? A. Yes. 

As soon as the camp shut down, is that cor- 
rect, or soon after that? 

A. No; I went to work just a few days after 
the camp shut down. 

Q. Now, Mr. Dake, you have worked for Harold 
HK. Wells? NeENCCS: 

Q. Hew long a time did you work for Wells? 

A. I worked—I went to work for him 

The Court: Are you going back to work for him 
after—when the camp opens? 


OO Pro S 


A. I am just working down there temporary 
now. 
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The Court: You expect to go back to work for 

Wells? A. Yes. I am supposed to be frozen. 
[49] 

The Court: Yes, I see. Well, this is a kind of 
personal question but I know you won’t mind it: 
Are you paroled to him? 

A. Yes. 

The Court: Is one of the conditions that you 
work for him? 

A. No. 

The Court: How long is the period of vour pa- 
role? 

A. Seven months. 

Mr. Miller: @Q. The questions is how long have 
you worked for Wells? Approximately two years, 
is that correct? 

A. Yes. I went to work, I think it was the 
21st of June—or July, rather, in 41. 

Q. In 741? A. I think it was; 741. 

Q. And your job is that of head loader? 

A. Head loader. 

@. And that is the same job you have had at 
all times? A. Yes. 

Q. Of course, for a period of time from June 
28th until just recently you were not employed by 
him? A. No. 

The Court: What is your age? 

A. Thirty-eight. 

The Court: Have you ever been married? 

A. Yes. 
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The Court: Oh, yes, there was some reference 
to that. [50] 

Mr. Miller: Q. You divorced now; you have 
children ? 

A. I have a daughter and granddaughter. 

Q. How old is your daughter? 
A. Twenty. 
Q. 


A granddaughter, you say? A. Yes. 
Q. Now when you first went to work for Wells 
that was on Round Top? No Ves: 


Q. In fact, the entire operation has been on 
Round Top, or just on two sides of Round Top; 
is that correct? 

A. Yes, you might say it was two sides. When 
I first went to work for him he had a camp on top 
of Round Top. 

@. Now Mr. Wells has testified. You heard him 
this morning? A. Yes. 

Q. And he testified that for a period of two 
or three months or so that you and one or two 
others lived in a bunkhouse right somewhere up 
near the first operation, first site? A. Yes. 

Q. That is the fact, is it? A. Yes. 

Q. And Mr. Wells likewise testified that the 
same truck, International pickup truck, was there 
and was used. A. Yes. 

Q. Now will you tell us if you used that truck 
at that time? [51] 

A. I used it to go hunting. 

Q. Used it to go hunting? A. gies. 

Q. Did you go hunting many times? 
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A. Go several week ends up there. 

Q. Several week ends? A. Yes. 

Q. Did you ask Mr. Wells if you might use 
the truck? 

A. Sometimes. Sometimes I didn’t. 

@. Sometimes you did and sometimes you 
didn’t. Was he there generally when you used 1t? 

A. No; sometimes he was, sometimes he wasn’t. 

Q. Your answer was, Sometimes he was and 
sometimes he wasn’t; is that correct? 

A. I said, Sometimes he wasn’t there; he was 
gone home over the week end. Sometimes I used 
it when he was in camp during the week end. 

@. Now did you—I believe you said you used 
it on some occasions without asking him? 

A. Yes. 

Q. Was he there on some of those occasions? 

A. Well now, I don’t know for sure about that 
part of it, but I know if I had wanted to use it 
I went out and used it, because I didn’t think any- 
thing wrong about it, working there. 

Q. If you wanted to use it you just went and 
used it. [52] A. Yes. 

Q. And you would use it for what purpose? 

A. About all I did was to go hunting. Of course, 
if I happened to see something could be used I al- 
ways picked it up. 

Q. And by that you mean what, guy wires or 
chokers, things of that character? A. Yes. 

@. And around that country there had been 
other operations that had—— 
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A. Qh, lots of them. 
Q. Wait a minute. 
A. Quite a few had been. 


Q. ——burned over and cut over lands? 

A. Yes. 

Q. And there were operations that no longer op- 
erated; is that correct? A. Yes. 


Q. How often would you say you used that 
truck during that period of time? 

A. Oh, it is hard to say. I wasn’t in camp ev- 
ery week end myself. During hunting season I used 
it quite often. 

Q. Well, by ‘‘quite often,’*’ would you say you 
used it as many as a dozen times, would you say? 

A. No, I wouldn’t say a dozen times during 
hunting season, but I might have used it a dozen 
times altogether the time I [53] lived there. 

Q. Sometimes you asked and sometimes you 


didn’t ask? A. Yes. 
Q. Now, when you went hunting whose gun did 
you use? A. I used Mr. Wells’. 


Q. In this use of the truck and gun on Round 
Top there in the first operation when you would 
go hunting, do you recall of sometimes telling Mr. 
Wells that you were going to go hunting? 

Mr. Powers: Now that is all leading, your 
Honor. It is his witness and he ought to ask him 
facts. 

The Court: Go ahead; ask the question again. 

Mr. Miller: Q. Will vou tell us in your own 
words about the use of the truck on Round Top 
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when you were speaking of going hunting or the 
use on other occasions. Now we are talking about 
the first site, the first operation when you were liv- 
ing at the bunkhouse. 

A. Well, if I happened to be in camp over the 
week end and I wanted to go hunting I always 
took the pickup; if it hadn’t been there and Mr. 
Powell’s pickup happened to be in camp I would 
use it; I wouldn’t figure there was anything wrong 
about it. 

Mr. Powers: Now we move that answer be 
stricken, as to whether there was anything wrong 
about it. I think we ought to get the facts as to 
whether he asked permission to take the truck when 
Wells was there; of course, Mr. Powell’s truck isn’t 
involved here at all, as I understand it; and the 
number [54] of times, if it is material here at all, 
he used that truck in the year before when they 
were working on the other side, whether he ever 
took it when Mr. Wells was there without asking 
Wells’ permission. 

The Court: It may remain subject to the objec- 
tion. 


= 


r. Miller: Q. Did you buy gas for the truck? 
. I have put gas in it. 

. You put gas in it? AY es: 

. On more than one occasion? 

. Oh, a time or two. 

. And when you put gas in it where did you 
the gas? 


A 
Q 
Q 
A 
Q 
get 
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A. I bought it there from the gas pump. 

Q. You bought it from the gas pump? 

A. Yes. 

Q. And that is on Round Top? A. Yes. 

Q. And in what manner would you buy it; how 
did you finance payment for it? 

A. Whoever had the keys to the pump would 
tell them I would like to have five gallons of gas and 
they pumped it in and charged me for it. 

Q. Charged vou for it? A. Yes. 

Q@. And then how was it paid? 

A. Come off the pay roll. [55] 

@. Would be deducted from your check at the 
end of the month? A. Yes. 

Q. How often were you paid, every two weeks 
or what? 

A. It come out on the next payday. Paid every 
two weeks. 

Q. On the next payday it would be deducted. 
Would there be an itemization showing that? 

A. Showed commissary; we had a commissary 
there, bought tobacco there; showed cigarettes, to- 
bacco, candy, gasoline, whatever you bought, the 
same as any other commissary in camp. 

Q. You bought gas for the truck and put it in 
the truck? A. J have. 

Q. And then what use was made of the truck on 
those occasions ? 

A. Well, one time especially I went hunting up 
on—we didn’t get anything and we come back and 
were kind of low in spirits and I drove it down to 
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Timber and got half a case of beer, and I don’t 
think Mr. Wells knew anything about that. 

Q. You bought gas for it and signed the ticket 
for it? 

A. I bought gas and charged for it. 

Q. Did you have any other car there at that 


time? A. A friend of mine had a ear there. 
Q. Yes. You have on occasion bought gas for 
that car? A. Ihave for it, too. 


Q. Can you remember who in particular was 
present when you bought that gas and had it pumped 
into the truck? 

A. Why, I don’t know. I think as a general 
rule it was the [56] fire warden had the keys over 
the week end. 

Q. The fire warden? 

A. He would make out a ticket and turn it in to 
the bookkeeper. 

Q. Who was that? A. Who? 

@. The fire warden. 

A. I don’t remember what his name is. He is 
in the room now but I don’t remember what his 
name is. 

Q. Now after you moved to the other side Mr. 
Wells testified you lived at the telephone office, or 
Mrs. Adkins’ place at Gales Creek, and that that 
was roughly fifteen miles from the logging opera- 
tion, and for a short period of time he lived with 
Mr. Haskins at Gales Creek and then a short while 
later he moved, Mr. Haskins moved and Mr. Wells 
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likewise moved, down near Glenwood, which is about 
ten miles from the operation. Now, Mr. Wells like- 
wise testified the manner in which he went to and 
from work; that from Adkins place up to the log- 
ging operation about fifteen miles in the morning 
that whoever happened to be at Adkins would drive 
the truck down to Glenwood and there pick up Mr. 
Wells and then perhaps he was the one that drove 
from there on up to the woods, and the same was 
true at night going out, Mr. Wells would drive the 
truck down to Glenwood and get off and whoever 
happened to be in the seat would drive on down to 
Adkins place; is that a correct statement? 

A. Yes. [57] 

Q. Now, the truck, then, at least in June of 1942, 
was left at Adkins; is that right? 

A. Well, a good measure of the time. Some- 
times it wasn’t. 

@. <A good share of the time it was left there? 

A. After moved to Glenwood. 

Q. How long a time had it been left there; how 
many months, approximately ? 

A. I don’t remember what time Haskins moved 
up to Glenwood. Might have been a couple months 
anyway. 

Q. Couple months anyway. That would be May 
and June, anyhow, of 1942? 

A. Well, yes; anyway that long. 

Q. Now did you drive the truck during that 
period of time? 

A. Well, I went fishing a couple of times; I never 
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asked Mr. Wells. I took it fishing after supper; 
drove it up the road about a mile to fish. I didn’t 
ask him anything about it. 

Q. Now on Friday, June 26th of 1942 did you 
discuss with Corvin Sheldon and My. Wells the pos- 
sibility of going hunting that week end? 

A. Yes. 

@. And if you will just tell his Honor what was 
discussed and tell him what occurred at that time. 

A. Well,— 

Mr. Powers: We will ask an exception to this, 
your Honor; it wouldn’t be binding on us, we 
weren’t there, purely conversa- [58] tion and all 
hearsay, not proper competent evidence; it doesn’t 
tend to prove or disprove the issue here, whether the 
actual use of the truck at the time of this accident 
was with the permission of Wells. 

Mr. Miller: Q. Was Mr. Wells there? 

A. Yes. 

@. And there was a discussion there between—— 

Mr. Powers: You said Mr. Wells was there? 

Mr. Miller: Corvin Sheldon, Harold Wells and 
yourself. 

Mr. Powers: Make the same objection. 

The Court: Admitted subject to the objection. 

Mr. Powers: Thank you. 

Mr. Miller: Q. You just tell his Honor what 
was discussed about hunting, what was said between 
Corvin, Mr. Wells and yourself. 

A. Well, we got talking, been talking about 
hunting, and I wanted to know if he wanted to go 
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hunting over the week end; he said, Yes. I didn’t 
have no gun; so I said I would borrow Mr. Wells’ 
eun, ask him for it; he said he didn’t have it up 
there, he said it was home. So he said if I would 
take him home I could bring the pickup back and 
bring the gun back, bring the pickup back to Gales 
Creek, which I did. 

©. Who suggested you go hunting? 

A. Well, we had been talking about it quite a 
while, you see, every morning we went to work. [59] 

Q. Did Corvin decide? Did Corvin Sheldon de- 
cide to go hunting, too? 

A. That 1s what I understood him to tell me. 

The Court: What were you going to hunt? 

A. Going deer hunting. 

The Court: Deer hunting. 

Mr. Miller: @Q. Now when you drove—you un- 
derstood that Corvin Sheldon was going deer hunt- 
ing too, is that correct ? 

A. I understood him that way. 

@. And when you drove down out of the woods 
that night did you stop at Glenwood where Mr. 
Wells was staying? A. Yes. 

Q> Andididsne*cet off there? NSS 

@. Then what arrangement was made to again 
pick him up? 

A. Well, he was going to change clothes and eat 
supper and I was going to change clothes and eat 
supper before we left. So I went on down and ate 
my supper and changed my clothes and drove the 
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pickup back to Glenwood and got Mr. Wells and he 
drove it on to Oregon City. 

Q. Now was it discussed between you and Corvin 
Sheldon when you were going down out of the woods 
and in the presence of Mr. Wells when you and Cor- 
vin Sheldon should meet to go hunting? 

Mr. Powers: It is all leading, when you should 
meet to go hunting. [60] 

Mare Miller: Lf. 

The Court: He may answer. 

A. I understood we was going to meet in the 
early Sunday morning. 

Q. You understood from the discussion, is that 
it, he was to meet you early Sunday morning? 


A. That was what plans Corvin and I had made. 

Q. Did you drive Mr. Wells then to his home? 

A. He drove it from Glenwood to Oregon City. 

Q. That was on Friday evening 

A. Yes. 

Q. ——the 26th of June, 1942. Did you get his 
gun? A. Yes. 

Q. Gave you his gun? A. Yes. 

Q. To go hunting? A. Yes. 

@. And did he know in what manner you were 


going to go hunting, how you were going to get to 
wherever you were going hunting? 

Mr. Powers: I think he should tell what oc- 
curred, if it is competent at all, about what was said 
and let the Court draw some conclusion rather than 
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the witness from any actual conversation that may 
have been had. We would like to save an exception 
to this entire line of testimony on the grounds here- 
tofore stated and on the further ground that it is 
just a repetition of everything that has occurred in 
the state court [61] proceedings; that has all been 
gone over. 

The Court: Continue. 

Mr. Miller: @Q. Was it discussed between Mr. 
Wells and yourself how you were going to go hunt- 
ing? A. I was going to go up in the pickup. 

@. Was that discussed ? 

A. We talked; that is the reason we thought of 
—I thought that was the reason he was bringing it 
back, for one purpose. 

Q. Now at Jennings Lodge, Oregon City, or 
wherever Mr. Wells lived, he gave you the gun. 
Did you get anything else there? 

A. Well, I picked up a couple gasoline drums, 
empty ones. 

Q@. Now there has been some testimony about a 
horn on the yarder that wasn’t working. Was that 
discussed between Corvin Sheldon and Mr. Wells 
and yourself? 

A. Well, we talked about it and said we would 
fix that horn when we went up there hunting. 

Q. You would fix the horn when you went up 
there hunting? A. Yes. 

Q. Now on Sunday morning did Corvin Sheldon 
show up to go hunting? A. I didn’t see him. 
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Q. What did you do Sunday morning; just tell 
the Court what you did. 

A. Well, I got up—I was supposed to go early 
and I got up and waited there and he didn’t show up 
and I took the gun and [62] pickup and went on up 
in the woods. 


from Gales Creek ? 


It is about fifteen miles or so from Gales 


@. In the pickup? A. Yes. 

Q. Did you go hunting? A. Yes. 

@. Where did you hunt? 

A. Hunted up on Round Top. 

@. You say you hunted up on Round Top? 
A. Yes. 

Q. How far did you have to drive 

A. Oh, I think 

o 

A. 


Creek up to the donkey. I drove wp there first. 

Q. And about twelve miles of that is on the main 
highway, isn’t it? 

A. Yes; right around that. I drove up—went 
up to the donkey setting first. 

Q. You went up to the donkey setting first. Did 
you hunt there? A SUBS. 

@. Did you get anything? A. No. 

@. Did you hunt anywhere else? 

A. J hunted over on another road. 

Q. Did you get anything there? [63] 

Mr, Powers: We will object to that, that it 
doesn’t tend to prove or disprove anything in this 
case, where a man goes hunting and whether he got 
anything. It certainly doesn’t go to the question of 
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the actual use of this car at the time this accident 
occurred that night with the other people in the car 
and after the man had been down to the coast. 

The Court: He may continue subject to the ob- 
jection. 

Mr. Miller: Would you read the question, please. 

(Last question read.) 


Mr. Miller: @. That is at the second place. 

A. The second? No. 

Q. You drove around several places looking for 
deer; is that correct ? A. Yes. 

Q. Did you finally get some deer? 

Mr. Powers: Now we will object to that, your 
Honor; just trying to embarrass the witness, I as- 
sume. 

Mr. Miller: I am not trying to embarrass the 
witness at all. I am trying to bring out the whole 
story for his Honor. 

The Court: Did you get a deer? A. Yes. 

The Court: How many did you get? 

A. I killed a couple. 

Mr. Miller: Q. Pardon? 

A. I think I killed a couple. [64] 

Q. And then what did you do after you killed 
those two? A. I come out of the woods. 

@. And where did you take the deer? 

A. Well, I took them down and left them. 

®). Where? 

A. Well, I don’t like to say where I left them. 

Q. Where did you leave—if you will answer this 
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question: Did you leave one of them with My. Has- 
kins? A. I don’t like to answer. 

The Court: He doesn’t have to answer. 

Mr. Miller: Q. Did you make a phone eall to 
Mr. Powell on that day, that Sunday? 

A. Let’s see, I don’t know; I think I did; I 
don’t know for sure. 

@. And what was the nature of the phone eall? 

Mr. Powers: Well, he says he doesn’t know for 
sure whether he made a call or not. 

Mr. Miller: Q. I thought you said you thought 
you did. 

A. I said I didn’t know for sure whether that 
was 

@. Was it your best recollection you did make a 
eall? 

A. Well, I could have; I might have that day. 

Q. What is your best recollection ? 

A. Well, now, I wouldn’t just exactly say just 
for sure on that on that day. 

Q. Then do you have some other time in mind 
that you made a phone call? [65] 

A. I have called him at different times to find 
out about work and things like that. 

Q. The thing I had in mind that you called him 


about was a deer. INO, 
Q. Didn’t make a phone call and tell him there 
was something in Haskins’ basement ? A aNe, 


@. You don’t recall that? 
A. No, not that I remember of. 
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Q. Well then what did you do after you dis- 
posed of the two deer; then what did von do? 

A. Well, I came down to—back down to Gales 
Creek, 

@. And what time was that, approximately ? 

A. Oh, I don*t—it was right around 10 o’elock, 
something like that, when I got back down to the 
boarding house. 

Q. How were vou dressed, work clothes? 

A. Work clothes. 

@. Then what did vou do when you got back 
down to the boarding house? 

A. Well, Mrs. Adkins* family was coming in for 
dinner and I didn’t want to be around there with 
the whole family so I asked her if she would fix me 
something I could eat—I just had all mv lower teeth 
pulled out the day before—so she fixed me some 
soup, and I went out and put the gun in the ear 
and left. 

@. You had the gun—vou took the gun in the 
house when vou [66] returned, then? 

A. J don’t know whether I took it in the house 
or not, but I think—I know I took it out of the 
pickup but I don't know whether I took it in the 
house or the wood shed. 

Q. After you got lunch and got the gun and went 
back and got the truck a, MES. 

Q. what were you going to do then? 

Mr. Powers: Well, if he did anything. 

My. Miller: Q. If anything. 

A. Well, I was going to go out hunting. 
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Q. Started off to go hunting again? 

Mr. Powers: That is all leading. Just ask him 
what he did. 

Mr. Miller: @. Well, just tell his Honor what 
you did, from where you started, what you were 
going to do, what you did. 

A. I started to go hunting and I got about a 
mile, mile and a half, I euess, from Gales Creek and 
I seen a couple—two men and a woman walking 
along the road and I stopped and picked them up 
and ask them where they was going. They said 
they was going to Tillamook. I told them I didn’t 
think I could go that far; didn’t right at the time. 
So I drove on up the road a ways and I decided I 
would go on to Tillamook too. I didn’t have no 
intentions of going over there at the time. So f 
took them over to Tillamook. And I thonght, Well, 
I had the gun along, maybe I might see something 
too. Went over to my uncle’s place [67] and 
stayed over there for a while, and [ had a cousin 
over there J wanted to see, and he wasn’t home so 
we ate lunch there and | stayed—I don’t know just 
how long we was there. Anyway we left and I 
thought, We will go back around the other road and 
come across the Wolf Creek. We stopped up at 
Twin Rocks for quite some time, and left there and 
started on back to Gales Creek and it was after 
night and, oh, it was I don’t know just how far that 
is. Anyway it is where that overhead crossing of 
the Oregon-American—where the Oregon-American 
overhead crossing crosses the highway, we just 
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passed that where we had the collision, and from 
there, why, I went to the hospital. 

Q. When you started off the second time you 
were going to do some more hunting? 

Mr. Powers: Now we will object to that. He 
has been over it and he is suggesting he was going 
to do more hunting. 

Mr. Miller: I am not suggesting. J understood 
you to say that. 

Mr. Powers: I think it is improper. It is direct 
examination, your Honor, and for reasons that are 
going to be developed here I think it is all the more 
improper. Counsel has seen the record before. 
This is a new element that he is suggesting into it. 

Mr. Miller: I didn’t get the remark. 

Mr. Powers: I said you have been all over this 
record, you [68] know what happened before. It 
was your contention before he was going down to 
hire somebody looking for work, looking for some- 
body that might want to work up there. You have 
got this new element injected in here now he was 
going hunting. You took his deposition; you heard 
his testimony before. 

Mr. Miller: All I am trying to get is the true 
facts. I think that is what the witness is now tell- 
ing the Court. 

Mr. Powers: I am objecting to it specifically on 
the ground it is leading, your Honor. 

The Court: Go ahead. It seems to me he is de- 
veloping it all right; slowly but all right. 
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Mr. Miller: Q. I believe you said you were go- 
inge—put the gun back in the car and started off 
again 

Mr. Powers: I object to that, too. He can ask 
him what was done. 

Mr. Miller: May I finish the question ? 

The Court: Start over again. You will have to 
untangle the lawyers. 

Mr. Miller: ——started off the second time 
really did you intend to go hunting? 

A. What I intended when I left Gales Creek, I 
intended to go back up on Round Top; that is where 
I was headed for. 

Q. And did you intend to take another road in 
there; is that the—— 

A. Well, I was planning on going around—to 
tell you I never [69] did say just the exact reason 
for going up there, but I was—I went up there—I 
knew where there was an iron camp cot and it had 
been left up there from logging before and it was in 
good shape and [I knew where that was at and I 
knew it was pretty good; so I intended to go after 
that and on the way I met these people, started to 
pass them and I picked them up. I told them I 
would take them as far as I was going, and at the 
time I got as far as I was going I got the intention 
to go on to Tillamook, too; so that is the way I gone 
to Tillamook. 

Q. How far was Tillamook from this point where 
you intended to turn off ? 

A. Oh, it must be forty miles, I should judge. I 
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wouldn’t say for exact mileage, somewhere in the 
neighborhood of forty miles. 

Q. Did you use the pickup truck on Saturday, 
June 27th? A. Yes. 

@. For your own personal use? A. Wes 

Q. What was the nature of that use? 

A. My teeth had been bothering me for some 
time and I finally got up nerve enough to have them 
pulled and I went down to Hillsboro to the dentist’s 
and had all my lower teeth pulled out Saturday 
morning. 

Q. Did Wells know about that? 

A. No, I didn’t tell him anything about it; didn’t 
know it until Monday morning when I come to 
work, I come to work with- [70] out any teeth. 

@. And you drove over to Tillamook—by the 
way, had there been discussion between Mr. Wells 
and yourself and other members of the crew regard- 
ing the shortage of help in the woods? 

A. Oh, yes, we had talked about it ever since we 
lost the rigging sling. 

Q. Was Wells anxious to get a man for that job? 

Mr. Powers: We will object to that, your Honor. 

Mr. Miller: My point is there, your Honor, that 
I would believe that the Astoria case would decide 
the issue as to agency, as to whether or not Mr. 
Dake at the time of the trip was an agent of Wells; 
and that, as I see it, was the issue in the Astoria 
ease, and, of course, I believe that is res judicata 
here, and I just want to tell the Court about it and 
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I don’t care to go into it unless Mr. Powers intends 
to make an issue about it. J think the only ques- 
tion here is the one as to permission, permissive use. 
There was a lot of testimony, as Mr. Powers stated, 
in the Astoria case, and he has offered that testi- 
mony in evidence regarding the agency feature. 
There has been an adjudication on it in Astoria and 
I think that was the issue in Astoria as against 
Wells. There is no question about that. 

The Court: Well then, agency is the broader 
concept. 

Mr. Miller: As I see it, under our state court 
decisions, that the only way in which Wells could be 
responsible in the [71] state court was the finding he 
was respondiat superior, and at the time—— 

The Court: He went over that the other day; the 
jury found it was and Judge Peters set it aside. 

Mr. Miller: And the finding in the state court 
case that Mr. Dake was using the truck with per- 
mission, of course, would have been a moot question, 
that wouldn’t have decided anything as against any 
of the parties in the state court case. 

The Court: That is what I was driving at; I 
asked if agency is the broader concept than permis- 
Sion. 

Mr. Miller: Yes. 

The Court: Well, go ahead; let’s get this man’s 
story here. Can’t you light out here and tell your 
own story? You have been examined a lot of times. 

Mr. Miller: I would be glad to have you do it. 
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The Court: Tell why you went down here. I 
read the facts you gave before. You said in your 
deposition you took a shine to one of the women is 
why you went on. 

A. That is the reason I went on after I picked 
them up. 

The Court: And you did some drinking down 
there? | 

A. Yes. 

The Court: And you said something m your 
deposition about a man down there. Did that have 
anything to do with it? 

A. Well, I had a cousin that I figured if he had 
—he wasn’t working, if he had—if he wouldn’t go 
up and go to work. I [72] knew Mr. Wells would 
take him if he hadn’t got work himself. I got down 
there and he was—he was already working in the 
shipyards. 

The Court: You said a minute ago, having a 
gun, you thought you might also see something to 
shoot down there. 

A. I had that in mind when I started out. 

The Court: I know, but after you started to go 
to Tillamook you didn’t have any use for the gun 
then. 

A. Couldn’t take it out after I had seen them 
along the road there without coming back. I figured 
if one jumped out in front of the car I would go 
get him. 

The Court: Really you changed your plan and 
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went on down to Tillamook on account of running 
into these girls; was that it? 

A. That is the main reason I went to Tilla- 
mook. 

The Court: Did you have any further ques- 
tions ? 

The Witness: If I hadn’t picked them up I 
wouldn’t have went to Tillamook. 

The Court: No. Any further questions? Isn’t 
that the whole story ? 

Mr. Miller: With this one or two exceptions. 

Q. Did Mr. Wells ever tell you that you couldn’t 
use the truck at any time? 

A. Well, I don’t know as he ever took and told 
me unless since I have been back. 

@. Since you have been back he told you you 
can’t use it? [73] A. Yes. ; 

®. You used it on many, many occasions before; 
is that correct ? 

A. I used it, drove it several times. 

Q. Was it understood that Mr. Wells was to 
eet some of the deer meat if you got some? 

A. Well, I was supposed to give everybody some 
if I had had a chance; but I landed im the hospital 
and I didn’t get a chance to cut it up. 

Q. Mr. Wells understood that? ; 

Mr. Powers: We object to what Mr. Wells 
might have understood. You might ask him whether 
he told Mr. Wells he would give it to him, or 
something. What he understood, that is a little too 
indefinite. 
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The Court: Well, I have my own ideas about it, 
only I never get any deer meat. What is under- 
stood and what you get is a different thing. Some- 
body else always gets their first. 

Mr. Miller: Q. Were vou going to answer that 
question ? 

A. Well, I don’t know what the question was. 

The Court: Wells knew you were going deer 
hunting. Was he expecting you, if you had luck, 
to give him part of the meat? Were you expecting 
to give him part of the meat? 

A. Well, I expected—I think he expected to get 
some of it the same as all the rest of the boys if I 
got a chance to give it to him. 

Mr. Miller: I think that is all. [74] 

The Witness: I give it to everybody in the 
camp. 

Cross Examination 
By Mr. Powers: 

Q. You have been working all night and your 
voice is not up to standard? 

A. Yesterday I couldn’t answer any of your 
questions very handy, and the day before. 

The Court: Probably you will be in the same 
fix tomorrow. This won’t do you any good. 

Mr. Powers: Q. Mr. Dake, you first were work- 
ing on the other side of Round Top when you went 
to work in July, 1941; is that right? 

A. Yes. 

Q. And you have testified that you used the 
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pickup truck over there on several occasions to go 
hunting. A. Yes. 

Q. And then vou said that you used it on one 
occasion to go down to Timber, I think, to get some 
beer. A. Right. 

Q. And you said that Mr. Wells didn’t know 
about your taking it down to Timber; is that right? 

A. Well, I didn’t tell him nothing about that. 

Q. And that sometimes you took the truck to go 
hunting when Mr. Wells was there and sometimes 
you took it when he wasn’t there, on the other side 
of the mountain where you first worked. [75] Did 
you ever take it when he was there without asking 
his permission ? 

A. Well, I don’t know for sure about that, but 
I know if he was—happened to be out some place 
and I took a notion to go and it was in camp, I 
would get the gun and take off with it. 

@. Let me ask you this, though: When Mr. 
Wells was at camp when you were ready to go 
hunting, did you ever take that truck without ask- 
ing his permission ? 

A. Well, I wouldn’t say I did or I didn’t be- 
eause I don’t remember. Just as I say, if I had 
wanted to take it I would have took it without ask- 
ing him. I could have got back, but I would have 
took it; I would have figured it would have been 
all right because I had used it to hunt anyway. 

@. This was especially good for the timber coun- 
try, wasn’t it, the truck? A. That is right. 
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Q@. And you say that time, which was a year 
before the accident, was when you were working 
over on the other side, on the other job? 

A. Yes. 

Q. And the only use you put it to was to go 
hunting there around the camp on the mountain; 
is that right? A. Well, vou mean me? 

Q. Yes, you; when you used it. 

A. Yes, I did one time. [76] 

A. Yes, I did one time. 

Q. When you went down to Timber it was with- 
out his knowing it? A. Yes. 

Q. Then there was a gas pump over there, wasn’t 
there? A. Yes. 

Q. And when you left that job and came over 
on the other side there was no gas pump, was there? 

A. No. 

Q. So any gas you bought was on the other job; 
is that right? A. Yes. 

Q. And you say you may have put some gas in 
the truck over there a time or two? 

The Court: How about the gas you used on this 
Sunday? Let’s have the fact about that. 

Mr. Powers: I will come to that, your Honor. 

Q. You had a friend over there that had a car, 
on the other side of the mountain, didn’t you, that 
you and he used to buy gas for? A. Yes. 

Q. You bought quite a bit of gas for that car 
from time to time; isn’t that a fact? 

A. Well, I bought some; I don’t know how 
much. 
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Q. You bought a lot nore for the car than you 
did for the truck? 

A. We generally split fifty-fiftv on the gas 
when we come into town. 

Q. Your friend and you, when you used that 


other car? [77] A. Yes. 
Q. You would make out this same kind of ticket 
you are talking about? A, Yes. 


Q. Now when you left Wells, which was on Fri- 
day night two days before this accident, and you 
left at Oregon City or Jennings Lodge, wherever 


he lives; is that right? A. Yes. 
Q. You testified he told you to take the truck 
back to Gales Creek; is that right? A. Yes. 


@. And did you take it back there? 

A. I took it back to Gales Creek. 

Q@. Yes. Now what is the fact as to whether 
Sheldon, I think his name is, Corvin Sheldon, was 
to repair the yarder whistle on Sunday ? 

A. Well, I don’t know whether he was—Mr. 
Wells give any orders to that effect or not, but 
then I know that Sheldon said we would fix the 
whistle when we went up jhunting; but Sheldon 
and me was going to go hunting together, and we 
always figured on fixing that whistle while we was 
up there. . 

Q. Wasn’t Sheldon to have the use of that truck 
that day to go up there to fix that whistle, to start 
out Sunday morning? 

A. I didn’t understand it that way. 
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Q. Hadn’t you testified to that effect in your 
deposition and [78] also on the trial 

A. Well, I say there was two of us and I don’t 
know whether I was supposed to drive it from 
Gales Creek up there or whether he was supposed 
to, as far as that goes. 

@. Well, yes; but didn’t you testify 

A. As a general rule, yes, he drove because he 
was a better driver than I was. 

Q. Yes; but wasn’t it a fact that the truck was 
up there so Sheldon could take it up to fix that 
whistle and you were going to go along to ride so 


you could go hunting ? 

A. Yes; and there was another agreement be- 
tween Sheldon and I, if he was not there I would 
take it and go anyway. 

Q. That was between you and Sheldon? 

A. Yes. 

Q. But that wasn’t between you and Wells then, 
was it? 

A. Well, I don’t know whether Wells knew any- 
thing about it or not. 

Q. No. Well, your understanding with Wells 
was that Sheldon was going to take that truck up 
to fix the whistle and you were going to ride up 
with him to go hunting, wasn’t it? 

A. He didn’t tell me I couldn’t drive it. 

Q. But isn’t that what was said there in the 
truck, that Sheldon was to go wp Sunday morning 
to fix the whistle and you wanted to go along so you 
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could ride up there to go hunting; that was the 
reason you went over and got the gun? [79] 

A. He and I was going to go hunting; he and 
I was going to go hunting together. 

Q. You and Sheldon? A. Yes. 

Q. But what I am asking you about now is 
about Wells’ arrangement there. He told you to 
take the truck back to Gales Creek, didn’t he? 

A. Yes. 

«@. And you took it back? A. Yes. 

Q. Wasn’t your understanding with Wells that 
Sheldon would go up there and fix the whistle and 
you were going to ride up with him because you 
wanted to go hunting? 

A. My understanding of it was Sheldon and I 
was going to go hunting and we was going to fix 
the whistle. There was no—I don’t know whether 
Sheldon was supposed to be paid additional for the 
job or not. [ don’t know whether he had any orders 
to that effect. 

Q. You said that it was your understanding 
with Sheldon a while ago you two were going to go 
hunting; is that right? A. Sure. 

Q. Did you have that understanding with Wells? 

A. I don’t know whether I said anything to 
Wells about it or not. 

Q. I will ask you this: Isn’t it a fact that 
Wells, in your presence there, made arrangements 
with Sheldon to take the truck [80] up on Sunday 
morning to get that whistle working? 

A. Well, now, as I said before, I don’t know 
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for sure. As I told you, I didn’t hear him give 
Sheldon any orders to that effect. 

Q. Well, let’s see. 

A. He didn't tell me every time he gives a man 
an order. 

The Court: Did you have a lawyer in Astoria 
when you pleaded guilty? 

A. No. I wish I had of. 

Q. Well now, on direct examination I will ask 
vou whether you didn’t give this answer: Mr. Wood 
was asking the question about this arrangement. 
“Well, the question was asked about this Mr. Shel- 
don and myself, after we had left Mr. Wells, was 
talking this over, I told Sheldon if he didn’t get 
there, didn’t get there Sunday morning, why I 
might take out the pickup myself and go up on the 
hill. But, I never had asked Mr. Wells about it, 
so he didn’t know anything about that part of it. 
Sheldon didn’t show up that morning, and I left 
there and went up on the lill for awhile and came 
back. I don’t know whether Sheldon was there 
while I was gone or not, I didn’t see him, but 
Sheldon was supposed to go up there and fix the 
whistle, I was going on a hunting trip if anything 
should show up around there, run into somebody 
I wasn’t supposed to, I could have this excuse, 
TI was up there helping to fix the whistle. Sheldon 
was the man that was supposed to fix the whistle 
himself, [81] but, as far as Sheldon himself going 
on a huuting trip I don’t know whether he intended 
to go, to bring a gun himself, or not.’? You made 
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that answer in the trial down at Astoria, didn’t 
you? 

A. I did, yes. I didn’t want to get nobody else 
in no trouble that I was already in, all of my ac- 
count over this damn hunting trip. I am getting 
tired of it and I want to tell the truth of it. 

Q. I didn’t bring in the hunting trip; they are 
bringing it in. But what I am asking you, isn’t it a 
fact that Wells told Sheldon to fix that whistle on 
the varder on that Snuday morning? 

A. I think I have answered that once. I think 
I told you that I don’t know for sure whether he 
did or not. He didn’t tell me every time he gives 
an order. 

Q. I will ask you, isn’t it a fact that he told you 
in your presence while three of you were in the 
car? 

A. Well, I know there was something mentioned 
about fixing the whistle. I know Sheldon and me 
was when we got up there. He and I didn’t figure 
to take—didn’t see it would take but a few minutes 
to do it and we would have that done. We didn’t 
expect nothing for it. I didn’t anyway. I was going 
up there to have a time. 

The Court: Had you hunted with Sheldon be- 
fore? 


A. Yes. 
The Court: Did he have a gun of his own? 
A. Yes. [82] 


The Court: Hunt with him several times be- 
fore? 
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A. Oh, I had hunted with him a couple of times. 

The Court: Did he always bring his own gun? 

A. Yes: 

The Court: I suppose you expected him to bring 
his own gun this time? 

A. Why, certainly. 

The Court: What? 

A. I sure did. I would have borrowed his gun 
if Ire nad t: 

Mr. Powers: @Q. You what? 

A. I said if he wasn’t gomg hunting there 
wouldn't have been any use for me to go down there 
after Mr. Wells’. 

Q. Well, let’s see. 

The Court: Before I forget it, I want to find out 
about the gas. 

Mr. Powers: This would be a good time, then, 
your Honor. 

The Court: Let’s try to finish this up before 
noon. 

Mr. Powers: You want to—— 

The Court: I want to know if he left Oregon 
City—of course, he couldn’t have gone everywhere 
until the time of the accident without putting more 
gas in; he must have put more gas in some place 
atter he left Oregon City Friday night. Remember 
about that? 

A. Iwas waiting for the gun. 

The Court: What did you do about the gas? [83] 

A. Well, after I had went up on top of Round 
Top—not the top, but up there on the yarder hunt- 
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ing, I drove it right on up to the yarder, and I 
thought, ‘‘ By golly, I better check the gas, because 
there may not be enough gas to hunt and get back 
up here,’ so there wasn’t a great deal in the tank 
and I filled it up. That pickup burned quite a bit 
of gas. 

The Court: Where did you get that gas? 

A. Down at Gaston there at the loading tank. 

The Court: There was nobody else there? 

A. No. 

The Court: That was gas that belonged to the 
job? 

A. Yes, it belonged on the job. That is what we 
always filled the tank up with. 

The Court: Then what else did you do about 
gas? 

A. I took a five-gallon can and filled that up 
with gas too and put it in the pickup, because I 
figured on doing quite a lot of hunting and I 
wanted to be sure there was enough gas to get 
back. 

The Court: Did you put in any more gas before 
the accident other than that? A. No. 

The Court: And that carried you through? 

A. I think that five-gallon can was still in the 
pickup at the time of the accident. 

The Court: You don’t think you had used that? 

[84] 

A. No. j 

Mr. Powers: Q. Did you have Mr. Wells’ per- 
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mission to take gasoline and put in the truck that 
day? 

A. No; I figured on putting it in there. I didn’t 
have no intention to go any place, just on that hunt- 
ing trip when I was up on Round Top. I hadn’t 
met the people yet. 

@. Well, you didn’t have his permission to take 
the gas at any rate? 

A. Why, I didn’t—I had no actual permission 
to put it 1n there, no. 

@. Did you have Mr. Wells’ permission to drive 
the pickup truck over to Tillamook and around to 
the beach and down Wolf Creek highway where 
this accident occurred ? A. No. 

@. Now there are two roads, as I understand it, 
Mr. Dake; one is the Wilson Creek highway; is 
that right? 

A. Wilson River and the Wolf Creek. 

Q. Yes. Which road was the boarding house on 
where you stayed at Gales Creek ? 

A, Well, that there is the—I think you would 
eall that on the Wilson River. 

@. Wilson Creek? 

A. Wulson River. You could call it either one. 
You wouldn’t either now since the new road opened. 

Q. It is the Wilson River there, isn’t it? [85] 

A. Wilson River. 

Q. And then going to work from where Haskins 
live you would go on the Wilson River Road? 

UX, ES: 
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Q. And then to come to your job up where the 
logging was going on, where would you go from 
the Haskins’ place? 

A. Well, about—oh, twelve miles or so on up 
the Wilson River highway to where our logging 
road took off. 

Q. Would that be toward the coast ? 

A. Yes. 

Q. And you were going along 

The Court: Pardon me. The logging road turned 
off on the right or the left? 

new lomthe meh, 

Q. And you were going along that road when 
you met the people on that road that you picked 
up? 

A. I picked them up just shortly after—about 
a mile and a half from Gales Creek. 

Q@. About a mile and a half from Gales Creek. 
Were you on the Wilson River road then? 

A. Yes. 

Q. How many persons did you pick up? 

A. Three. 

@. And what were they, men or women? 

A. Two women and a man. [86] 

Q. Did you have something to drink on that 
trip then? A. Yes. 

Q. Had you had anything to drink before you 
picked them up? 

A. Not since I got up that morning. 

Q. Then when did you first start drinking after 
you picked them up? 
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A. Oh, later on down the road a ways. 

Q. Well, did you stop? 

The Court: You didn’t have anything along 
with you? 

A. No, not right at the time; but I got some. 

The Court: You hadn't had any during the day? 

A. No. 

The Court: Nor in the car? 

A. None in the ear. 

Mr. Powers: Q. Where did you get some? 

A. Got some at Tillamook myself. 

Q. But did you have something to drink before 
you got to Tillamook? A. Yes. 

Q. Where did vou first stop for a drink? 

A. Well, we had pulled off up—oh, just about— 
right close to the Consolidated—what is the name 
of the mill up there; that Consolidated mill we 
used to always call it. We pulled off the road there 
in a little park and had three or four drinks there. 

[87] 

The Court: They had it with them? 

A. Yes. 

The Court: They had it with them? 

A. Yes. And then that is what decided me to go 
on to Tillamook. I kind of liked the looks of that 
oir] that was in there. 

Q. You had three or four drinks there and vou 
liked her looks so vou went on to Tillamook. That 
was what time, when you started out there from 
Gales Creek? 
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A. About eleven in the morning, as near as I 
can judge. 

Q. And you picked the passengers up about the 
same time then a mile and a haif away? 

A. lit would be either five or ten minutes. 

The Court: You hadn’t come to your turnout? 

A. Oh, no; quite a long ways from it. 

Q. When you met them and 

The Court: No; when you stopped to have your 


drinks vou hadn’t come to your road? 

A. No; about six, eight miles before we got to 
it. 

@. You stated that vou had vour drinks there 
and you decided then you would go on to Tilla- 
mook; is that right? A. Yes. 

Q. And that was about a distance of forty 
miles? 

A. Well, it wasn’t quite forty miles from there, 
or a little farther. 

Q. Possibly farther. And then what time did 
you get to Tillamook? [88] 

A. Well, I don’t know just for sure when it was 
I got down to my uncle’s place; they got through 
eating dinner but hadn’t cleared up the table yet. 

@. You mean their noon meal? A. Yes. 

Q. Then you stayed there for awhile? 

A. Oh, yes, quite a while. 

Q. And you had some drinks there, as I under- 
stand it? A. I had a few. 

Q. Then from there vou decided to go over to 
the beach somewhere, I believe? 
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A. Yes; we wanted to go over to the beach. I 
didn’t want to drive back along the other way so 
IT said we would take the Wolf Creek back. Well, 
if I had went to the beach from there and come 
back on the Wilson River I would have been just 
going the opposite direction. I wanted to get to 
the beach. If I would drive up the Wolf Creek I 
would still be on the road home and I would hit 
the beach. 

Q. So you went over to the beach from ‘Tilla- 
mook ? A. I went up on the Wolf Creek. 

Q. Yes; but I mean you left Tillamook and 
went to the beach some place. That was the next 
stop? A. Yes. 

Q. How far from Tillamook to the beach? 

A. Oh, I don’t know just how far it is to Twin 
Rocks. [89] 

Q. Approximately? 

A. That is hard for me to say. 

Q. What? 

A. That is hard for me to say. I have been 
over that road hundreds of times, I guess. 

@. Poti miles? A. Oh, no. 

@. ‘Ten miles? 

A. Might be seven miles, eight miles, some- 
wheres around there. I don’t think it would be 
much farther than that. 

@. Seven, eight miles. What time did you get 
there? In the afternoon? A. Yes. 

Q. Then did you go down on the beach? 

A. Towards evening. 
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Did you go down on the beach then? 

Vee 

And vou stayed on the beach about how long? 
Oh, I don’t know; it was after dark. 
Several hours? 

Quite a while, yes. 

And did you have something to drink down 
there ? A. Yes. 

Q. And then you came back. After you left the 
beach what time did you start back to Gales Creek? 

A. Well, I don’t think it was—it must have 
been around 9 [90] o’clock anyhow, somewhere 
around there. 

Q. And then you were coming back on the Wolf 
Creek highway from the beach when this accident 
occurred ? A. Yes. 

Q. That is an entirely different highway from 
the Wilson River highway? 

a hates might. 

Q. And where would that bring you out then? 
You would have to come down to get on the Wilson 
River highway some place to get to Gales Creek. 

A. Come through Timber on the old highway. 

@. Come into Timber on the Wolf Creek. How 
far is Timber from Gales Creek? 

A. Oh, must be 28 miles, something like that. 

Q. How far? A. Around 28 miles. 

Q. It would be 28 miles from Timber hack to 
Gales Creek? 

A. From Gales Creek to—Timber to Gales 
Creek? 


OFOrOrO 


144 Hartford Accident and Indemnity Co. 


(Testimony of Charles M. Dake.) 

@. Yes. How far would you say it is from the 
beach where you stopped down to Timber? 

A, Oh 

@. Over the Wolf Creek, the way you came. 

A. I don’t know. Let’s see, maybe sixty miles. 
it is pretty hard for me to figure. 

The Court: I am surprised you had enough 
gas. What gas [91] mileage did you get on that 
ear? 

A. Gosh, I don’t know. I never put any more 
et 

Q. That would be about 136 miles that you trav- 
elec from the time you left Gales Creek until you 
were—if you got back there on the way you were 
traveling. I believe that is all. 


Redirect Examination 
By Mr. Miller: 

@. Do you know how much that tank holds? 

A. No, I don’t. 

Q. By the way, this pickup is just a small pick- 
up truck in the nature of a commercial truck like 
one of these grocery trucks? 

A. It is a ton or ton and a half, three-quarter 
—darn if I know. I think it is a ton. 

@. Was there any restriction on where you 
could hunt? A. No. 

@. You may hunt any place? 

A. No; there never was any restriction on me 
where 1 could hunt. 

Q. Just go hunting? 
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A. I started out hunting. I was going where the 
camp was at. 

The Court: Had you used Mr. Wells’ gun to 
hunt before? 

wee Yes. 

Q. When you were up at the first camp that is 
the only gun you did use, wasn’ it? 

A. Left it in the camp all the time; kept it in 
the bunkhouse. 

Q. Did you have a gun of your own? [92] 

A. No. 

Q. You went hunting several times, did you, al- 
ways using Mr. Wells’ gun? 

A. If he wasn’t going to use it I would take it. 
If he said he was going to use it I would get an- 
other one. 

Q. There were shells for the gun in the truck, 
were there? 

A. Yes. I had some shells that had been in 
the truck ever since last hunting season. 

Q. At Tillamook did you inquire for Mike 
Louis? A. Yes. 

Q. And you were looking for him 

Mr. Powers: Well now, this is opening up a 
new subject. If you want to extend it, but I thought 
vou weren’t going to pursue this from your state- 
ment here, that that matter was res judicata. 

My. Miller: If I am wrong I will withdraw it. 
I thought you had brought it out. 

Mr. Powers: I didn’t ask him about it. I only 
went into a subject that you opened up. 
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Mr. Miller: @. When you started back from 
Tillamook to Gales Creek, was it dark or not? 

A. What is that? 

Q. Was it dark? A. When? 

Q@. When you started back from the beach to 
Gales Creek. [93] 

A. Oh. It was getting dark when I left the 
beach. 

The Court: He told me he inquired from some- 
body over there and found he was working in the 
shipyards. Is that the man Wells talked about? 

Mr. Miller: Yes. 

Q. Now where did the accident happen, how 
far from Gales Creek? 

A. Well, it must be thirty miles, I guess, some- 
thing like that. 

@. Where does the Wolf Creek highway that 
you were returning on—does it join with the Wil- 
son River highway? 

A. Well, where the Wolf Creek highway—you 
leave the Wolf Creek highway just before you get 
into Timber and you take the old road across and 
it comes out—comes into the Wilson River high- 
way about twelve miles, I guess, from Gales Creek. 
It is the old original highway through that coun- 
try to Seaside. 

Q. Did Wells ask you to look out for me, to 
see if you could find one? 

Mr. Powers: We are going to object to all this, 
your Honor. That certainly is res judicata, that 
matter. 
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The Court: It is one of the points of the case. 
Let me ask something. 

Mr. Powers: May I ask this—we will have an 
exception to it, if the Court please. May we have 
an exception to it and we can get along faster? 

The Court: Yes, certainly. 

Mr. Miller: Q. Wells asked you to look out for 
men? [94] 

A. Yes. He told every man that worked for him 
he was looking for good men, not only me but every 
other man. He said, ‘‘If you see a good man,”’ why, 
he said, ‘‘I want him.’’ 

The Court: Of course you have a question of 
causation here, gentlemen. When he got fired up 
with whatever he was drinking, why, he got some 
different ideas in his head—I suppose you will ar- 
gue all that; but I can see the—what is it you call 
these automobile cases—intervening cause that 
breaks the chain of causation. So you have the in- 
tervening cause of alcohol. As far as his intention 
was concerned his story is very plain: He was 
going back to get himself some more meat. But 
he met the ladies and the gentlemen and he had 
three drinks, I think he said, and then he got some 
other ideas. Not an uncommon occurrence. It 
wasn’t his original plan at all; he said so. 

Mr. Miller: Q. And the man you were look- 
ing for was Mike Louis? a 

A. That is the fellow I intended to bring over. 
I knew he wouldn’t be a rigging slinger, but IL 
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could use him over there as a second loader if he 
would go out in the woods. 

@. He was your cousin? 

A. Yes. That would be if Mr. Wells would hire 
him after I had found out whether he was there 
or not. 

Q. Pardon me? 

A. I said I didn’t know whether Mr. Wells 
would hire him after [95] I had found him, whether 
he was there or not. 

Q. He was the man you had in mind? 

A. If had him in mind. I was going to either 
bring him over or have him eall My. Wells. 

@. When you got down to the turnout your first 
intention, as his Honor suggested, was to get back 
up in the woods to Round Top to do your hunting? 

A. I had intended to. 

@. Did you intend to continue that hunting over 
toward Tillamook ? 

A. I knew there was another place down the 
road a ways, there was an old logging road went in; 
I would go on down there if I couldn’t find any on 
Round Top. 

Q. You had seen deer all up and down that road 
to the coast before? 

A. Oh, yes, hundreds of them. 

Q. Where was this other place you speak of 
now ? 

A. I don’t know the name of the place. It is 
a little logging road goes in just over the summit 
some place. 
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Q. How far from Gales Creek ? 
A. Qh, I suppose 20 miles, 25 miles. 


Q. 20 or 25 miles? A. Yes. 

@. Had you ever driven the truck to Tuilla- 
mook before? A. Yes. 

Q. ‘This same truck? [96] A. Yes. 


Q. On what occasion was that? 

A. Well, I drove it over there for—Paulson 
Taylor borrowed the pickup to go after some parts 
for the truck; and when he got the truck together, 
when he got the truck put back together and he 
got back to Forest Grove it was too late to catch 
bass. Well, he said, ‘‘Mr. Wells told me if I was 
late I could have permission to use it.”” Now I 
don’t know whether Mr. Wells give him that per- 
mission or not. He told me he did. 

Q. But you drove over to Tillamook anyway? 

A. So I drove the pickup for him. 

Q. Did you tell Wells when you came back? 

A. No, I didn’t say anything. It wasn’t none 
of my affair. I supposed he had loaned it to him. 

Mr. Powers: We object to that and move the 
answer be stricken. It is hearsay and certainly 
is not binding on this plaintiff. 

The Court: Wait a minute. It may remain 
subject to the objection. 

Mr. Miller: Q. Ever drive the truck to Port- 
land? 

Pees. 

Q. More than one occasion? 
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A. Qnee, I think, was all. I don’t remember of 
doing any other haul. 

Q. Was Wells with you at that time? [97] 

A. No. 

Q. By yourself? 

A. No. My wife and I started to make up and 
I come down and got some household gas and 
brought that back up. 

The Court: We have heard about that already. 

@. Did Mr. Wells know about that trip; did 
you ask him? 

A. I asked him for it, told him what the reason 
was for, and he told me I might use that if I would 
be careful. 

Q. Did you introduce Mr. Wells to some of the 
union executives here in town? A. Vee 

Q@. That was here in town? A. Yess 

Q. How did you get into town on that occasion? 

A. I don’t think that—we were broke down. Mr. 
Wells and I come in after some parts. 

Q. Came in on the truck? 

A. I think it was. 

Q. The purpose of that was to establish rela- 
tion with the union people so you could get men to 
work; is that correct? 

A. Yes, if they had them. I didn’t say we could 
get them. 

Q. Have you used the truck to hunt many, many 
occasions? 

Mr. Powers: He has been all over this, your 
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Honor. I[ deliberately shortened my cross exami- 
nation up. He specifically proved this, that he went. 
hunting the same year before this. [98] 

Mr. Miller: That is all, your Honor. 

Mr. Powers: No questions. 

The Court: That is all. 

(Witness excused.) [99] 


MRS. J.J. ADKINS 


was thereupon produced as a witness in behalf of 
the defendants, and, being first duly sworn, testi- 
fied as follows: 
Direct Examination 
By Mr. Miller: 
Q. Mrs. Adkins, you operate the telephone office 


at Gales Creek? Q. Yes, sir. 
Q. And likewise you board some of the men 
there who work for Mr. Wells? A. I do. 


Q. Charles M. Dake board with you? 

A. Yes; when they work he does. 

Q. Has he boarded with you recently? 

A. Well, the month before the work shut down 
after this storm; he was with us before about a 
month. 

Q. The past month he has been boarding with 
you? A. Uh huh. 

Q. Did he board with you during the month of 
June, 1942, last June? A. Yes, sir. 

Q. And for how long prior to that? 


152 Hartford Accident and Indemnity Co. 


(Testimony of Mrs. J. J. Adkins.) 

A. Well, he came to our home in January. 

Q. Of 1942? A. Yes, sir. 

Q. And he was there then until the end of June, 
1942? [103] 

A. Yes; be was there until the accident. 

Q. Was there a red International pickup truck 
that was used by the men who were boarding there? 

A. You say, Was there one? 

Q. Yes. A. Yes, sir. 

Q. Was that stored at your place? 

A. Well, no, not very much of the time. It never 
was at my home at all until at the middle of May, 
and from then on. That is, I mean when it was left 
there, from then on until the dav this accident oc- 
curred. : 

Q. It was stored in your yard at Gales Creek? 

A. In the evenings when they would come home 
from work and stayed there until they went back 
the next morning. 

Q. Now on the week ends during that period 
from May, you say, until the end of June, was that 
truck stored there at your place? 

A. Week ends, you say? 

Q. Yes. 

A. Just roughly three or four times, two or 
three times; I don’t know just exactly. 

Q. Well, was it there most of the week ends 
or was it gone? 

A. No. Most of the week ends—I don’t think it 
was there over two or three times at the outside. 
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I know it wasn’t over four times; maybe only 

three, becanse I didn’t keep books on the truck. 
[104] 

Q. Well, did you know to what use it was be- 
ing put during that time? 

A. Just for the job, to take the men back and 
forth to their work. 

Q@. Well, I mean on the week ends. 

A. Well, while it was left there it was left there; 
when it wasn’t left there I don’t know where it 
would be. 

Q. You don’t know where it was on the Satur- 


days and Sundays? Ay ING, 
@. You are the telephone operator at Gales 
Creek; you said that? A. Yes, sit. 


Q. Do you recall putting in a eall from Mr. 
Dake 

A. No, I didn’t handle—— 

Q. On the Sunday of the accident? 

A. No, I didn’t handle any call for My. Dake. 

My. Miller: That is all, your Honor. 


Cross Examination 
sy, Sir: Powers: 

Q. Well, let me ask you just a question or two. 
You say the truck was left there and was used for 
the job of getting the men back and forth? 

A. Yes, sir. 

The Court: Is it your information, Mr. Miller, 
that there was a telephone call from Dake to 


Powell? 
Mr. Miller: Yes, it is, your Honor. [105] 
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was thereupon called as a witness in behalf of 
the defendants, and, being first duly sworn, tes- 
tified as follows: 


Direct Examination 
By Mr. Miller: 
Give Mr. Michelet your name. [107] 
C. F. Richardson. 
Your name is C. F. Richardson? 
That is correct. 
You keep books for Mr. C. E. Powell? 
I am a puble auditor. 
Pardon me? 
I am a public auditor. 
Pubhe auditor. 
And in that capacity I keep records for Mr. 
Powell, yes. 

@. Do those records include the time records and 
employment records and other such records in con- 
nection with the operation of a logging camp by 
Harold F. Wells? 

A. May I call your attention to the fact that 
the Powell account and the Harold F. Wells ac- 
count are entirely separate organizations. They 
have no inter-connections whatever. 

Q. All right, sir; I didn’t understand that. I 
am glad to have you tell me. They are two sepa- 
rate accounts. 

A. Two separate organizations entirely. 

Q. The Harold E. Wells account, then. You 
have such an account for Harold E. Wells? 

A. That is right. 


rFOPOPOoS POPS 
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Q. And as a public auditor you keep his rec- 
ords? A. That is right. 

Q. Now in keeping those records you have em- 
ployment records; you have records relating to the 
use of an International pickup [108] truck? 

A. Not particularly, no, sir. 

Q. In your records you have, of course, pay 


rol] records? A. That is right. 
@. And one Charles M. Dake appears on that 
pay roll, does he? A. He does. 


Q. And during the years 1941 and part of the 
year 1942. 

A. Part of the year 1941 and part of the year 
1942. 

@. And do you make out the checks? 

ela @: ; 

@. And do you ascertain the amount due each 
employee for each particular payday, how much 
he is to receive? A. That is right. 

Q. I appreciate the fact that you do not set the 
amount of pay, but upon the basis of what Mr. 
Wells tells you, you figure up how much is due; 
teethat it? A. That is right. 

@. And make proper deductions? 

A. That is right. 

Q. Now with reference to Charles M. Dake did 
you make deductions for gas used by Charles M. 
Dake? A. Yes, sir. 

Q. Can you approximate how many times you 
may have made those deductions for gas? 

A. Oh, maybe five or six times. I have never 
counted them. [109] 
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Q. No. You say on five or six different ocea- 
sions you made deductions for gas which was 
charged to Charles M. Dake? 

A. That is right. 

Q. Now where was that gas obtained, do you 
know? 

A. Yes. It was obtained at the C. E. Powell 
pump at what we call Round Top Mountain. That 
is part of our operation. 

Q. At the C. EH. Powell pump at the Round 
Top operation ? A. Yes, sir. 

Dake at that time was working for Wells? 
That is right. 

And you have your ledger here, do you not? 
Yes, sir. 

And it shows those gas deductions? 

That is right. 

After you are excused from the stand would 
you be good enough to look in there and find how 
many occasions on which you charged gas to Dake 
and be good enough to return and tell us? 

A. Yes, sir. 

The Court: With the dates. 

A. Yes, sir. I can give you the dates—I can give 
you the pay roll dates but not the date that the 
actual gas was taken. 

The Court: That would be the following 

A. The following week, probably. 

Mr. Powers: I think they all appear on this 
exhibit that Mr. Wells had this morning. I notice 
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this on there; I think [110] they are all on there. 
I think that is a copy of the record. 

(Discussion off the record.) 


Mr. Miller: @. You have your office at Mil- 
waukie; is that correct? 

A. That is correct, sir. 

Q. Do you go out into the woods at the place 
of the operation? A. Not very often. 

Q. You have been out there? A. Qh, yes. 

Mr. Miller: I think that is all. 


Cross Examination 
By Mr, Powers: 

Q. Mr. Richardson, [ believe vou are the Justice 
of the Peace out in Milwaukie, too, aren’t you? 

A. No. I was for a number of years but no 
longer. The people didn’t want me after 1941. 

Q. Well, there has been produced by Mr. Wells 
this morning two ledger sheets which vou have 
certified that that 1s a correct copy of the books. 
The same information is on here about the gas, 
I believe, as in the books, isn’t it? 

A. Well, if I certify it is the same. 

Mr. Powers: With the permission of the Court 
I will approach the witness. 

Q. I see some items there stating ‘‘Gas.’’ Is 
that 

A. That is right. I never made this. [111] 

Q. Well, will you look and see what the last 
date is that any charge for gas was made against 
Dake? A. According to these sheets? 
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@. According to your records. If you have any 
other records here, if it is not all on here, any rec- 
ord that you have that will give the last charge 
made against Dake for gasoline. 

(Witness leaves stand to consult records.) 


The Court: Well, put on another witness while 
he is going over that. 
(Witness excused.) [112] 


a 


ALBERT F. NELSON 


was therenpon called as a witness in behalf of the 
defendants, and, being first duly sworn, testified 
as follows: 


The Clerk: Will you state your full name, 
please. 
The Witness: Albert F’. Nelson. 


Direct Examination 
By Mr. Muller: 


@. Your name is Albert F. Nelson? 

AS Uiratas rich. 

®. Where do vou reside? A. Beg pardon? 

Q. Where do you live? A. Tillamook. 
[116] 

Q. Are you related to Charles M. Dake? 


A. I am, through marriage; I am an uncle by 
marriage. Otherwise—in other words, I married his 
aunt. 
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Q. On June 28, 1942, that was on a Sunday, 
June 28th last summer A. Yes. 

Oo) did you see Mr. Dake? 

A) Mes, Sit 

Q. Where? 

A. He came to my place somewheres between 
twelve and one o’clock on that date. 


Q. And how did he get there, do you know? 

A. Why, he came in a red pickup truck. 

Q. Did you ever see that pickup truck before? 
A. Yes, sir. 

@. Where? 

A. 


Why, I can’t—he was over to my place once 
before with it somewheres—a couple months be- 
fore. Anyway I couldn’t say just the exact date 
because it is nothing that I can fix the date by. 
However, J am under the impression he came on 
Saturday evening and left the next morning. 

Q. The same truck? 

A. I would say it was the same truck. It is 
identical in color and everything else, although I 
never paid any attention to the make of the truck 
or anything else. [117] 

Q. Did Mr. Dake drive it to your place? Did 
you see him drive up? 

A. Why, I didn’t see him in that time, but he 
was the only one that was there that time. He 
eame of an evening and just came into the house. 

Q. Was he the one that drove it away? 

A. He was the one that drove it away. 

Q. On both occasions? 
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A. Both occasions. 

Mr. Miller: I think that is all. 

Mr. Powers: Move the testimony be stricken; 
it doesn’t tend to prove or disprove anything in 
this case, your Honor. 

The Court: It will remain subject to the ob- 
jection. 

(Witness exeused.) [118] 


C. F. RICHARDSON, 


a witness in behalf of the defendants, having been 
previously sworn, resumed the stand and testified 
further as follows: [119] 


Redirect Examination 
By Mr. Miller: 
@. Did you ascertain the number of times you 
made charges for gas to Mr. Dake? 
Number of times? 
Nes: 


(). 
A. I ean tell you in just one second. 
Q 
A 


= 


All right, sir. [121] 
. Pretty good guess. Just six times. 

@. Six times. 

The Court: And the dates, nearest dates? 

Mr. Miller: Probably the amount, too, if that 
shows, your Honor. 

A. All right; we will give them to you as they 
appear on this copy of the ledger sheet. 

The Court: The date and the amount. 
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A. August 8, 1941, $2.20; August 22, 1941, $1.20; 
September 3, 1941, $1.80; September 19, 1941, $1.60; 
October 16, 1941, $2.25; and November 14, 1941, 
$1.80. 

Q. And subsequent to November 14th, or around 
that time, the gas pump was no longer in use; is 
that correct? 

A. We changed around the complete operations 
along about that time. 

Q. And you had no gas pump over at the other 
side? A. No. 

@. Were you out there on week ends? 

A. Iam sometimes; not very often. 

Q. Not very often? A. No, sir. 

@. When you were out there did you have ocea- 
sion to see the truck? 


Yes, I have seen the truck out there. 
On week ends? A. Yes. [122] 
Where? 


Oh, right by the cookhouse. 
That is on the old operation? 
That is up at Round Top. 
Yes. And then since they have been on the 
other side? 

A. Since they have been on the other side I 
don’t think I have been out there. 

Q. I see. You have no way of actually knowing 
what use was actually made of the truck? 

A. I don’t have. 


=e ee 
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@. Subsequent to the time they moved to the 
second site? AG I doaotyen: 
Mr. Miller: That is all. 
Mr. Powers: That is all. 
(Witness excused.) [123] 


HAROLD EDWARD WELLS 


was called in rebuttal as a witness in behalf of the 
plaintiff, and, having been previously sworn, testi- 
fied as follows: 


Direct Examination 
Seni Powers: 

Q. You know where Mr. Sheldon is now? Do 
you know of any efforts that have been made this 
week to try to get him? 

A. You tried to get him. 

Q. And where did you tell me to try to get him? 

[124] 

A. At his house, Forest Grove. 

Q. Do you know whether I have been able to 
reach him by telephone? 

Mr. Miller: Mr. Powers, will you state what the 
facts are. I will stipulate. : 

Mr. Powers: I tried all this week since Monday 
to reach him by phone, and this morning again I 
left word at the office, and this afternoon when I 
was on my way here to court, if he could be reached 
to have him call me in court. 
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Q. Do you know where he might be then, since 
he is not there? 

A. He has got a truck of his own working on a 
Government project over in Eastern Oregon, and 
possibly he may be over there while we aren’t work- 
ing. I don’t know. It could be possible. How to get 
hold of him 

Q. He testified in the State court down at As- 
toria? A. Yes. 

@. And he testified on behalf—who ealled him 
down there? Was he ealled for you, testify for 
you? A. No. 

Q. The other side called him? 

A. I think they did. I am quite sure. 

@. At any rate, he was down there to testify in 
the case there? A. Yes. 

@. It appears from the record there he testified 
as the defendants’ witness. Were you there when 
he testified ? 

A. No, I wasn’t. They let me testify one day 
and go back and [125] run the outfit while he went 
down and testified the next day, so we wouldn’t have 
to shut our operation down. 

Q. Isee. Now you heard the testimony here by 
Mr. Dake that he had used this truck to go hunting 
with on several occasions when you were over on 
the first job on the other side of the mountain, as I 
understand it. What is the fact about that? 

A. Any time that he used it over there, we was 


up in the woods on a private road all the time. 
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@. Did he ever use it when you were there with- 
out you giving him permission ? 

A. No, he never did; not that I know of. He 
wasn’t in the habit of taking it that way. This trip 
over to Tillamook was the first time I ever knew of 
him taking it that I didn’t know of. 

Q. You never knew he had taken the truck away 
from the job before? 

A. No; I didn’t know he had ever been over to 
Tillamock the second time with it, which this gen- 
tleman there stated a while ago? 

Q. Mr. Nelson? A. Yes. 

@. Did you ever give him permission to take the 
truck over to Nelson’s house at all? 

A. No; absolutely not. 

@. And he testified that he had taken the truck 
down to Timber one time to buy some beer. Did 
you ever know about that? 

A No lecnrem tf. (126) 

Q. Did you ever give him permission to? 

A. No; absolutely not. 

@. And he testified that he took it on about two 
times before to go fishing a mile or two from Gales 
Creek. That was some time before this accident. 
Did you ever know about that? 

A. No, I didn’t know it. 

). Did vou give him any permission to? 

A. No. I would have put a stop to it if I had 
knew it. 

(). Now he testified that you told him when you 


vs. Edward J. Jasper, et al 165 


(Testimony of Harold Edward Wells.) 
took him home to take the truck back to Gales 
Creek; is that correct? Ave Ves: 

Q. And he testified that at least it was his un- 
derstanding that either he or Sheldon could drive 
the truck up to go hunting. Did you give them any 
such understanding ? A. No, I did not. 

Q. What was it that vou understood? 

A. The understanding was Sheldon was going 
up in the woods and repair this horn on the varder. 
Dake was going to go with him and do a little hunt- 
ing. Sheldon testified to that, too, at Astoria. 

Q. Well now, when—— 

The Court: That last comment may be sticken. 

@. When you stopped your work on the first job 
in 1941, that is where he said he had been hunting, 
did he do any hunting over on the other job, up 
until this occasion, that you knew of? 

A. I don’t think so. [127] 

Q. Did he ever use the truck that you knew of 
to hunt on this A. No. 


Q. It was always 

A. Too far, too far from the woods. Over on the 
other side we was living right in the woods in the 
camp. 

Q. And he testified that he had bought gasoline 
on one or two occasions to put in the truck and other 
times to put in a car that he went fifty-fifty with. 

A. Yes. 

Q. Is that about right? 

A. Yes. He and a fellow that was pulling rig- 
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cing for me was together and they run around lots 
nine JONS! (eene, 

@. Did you ever, up to the time of this accident, 
let anybody drive that truck on any pleasure trip 
like this trip that Dake described? 

A. No, I didn’t. 

@. Did you ever give him any permission to do 
that? A. No. 

@. Now Dake testified that any deer meat that 
he got there would be divided among the men at the 
camp, and that would include you. Did you have 
any, or hear any, understanding from him that he 
would give you any deer meat? A. No. 

®. How was it that he happened to use your 
gun? 

A. I loaned him my gun lots of times; loaned it 
to any of the [128] boys working for me that 
wanted it. 

@. He just didn’t have a gun, is that it? 

A. That is it. I kept my gun over on Round 
Top all during hunting season. There was several 
of the boys used it. 

Mr. Powers: I believe that is all. 

My. Miller: No questions. 

The Court: Step down. 

(Witness excused.) 


[Endorsed]: Filed Sept. 24, 1943. [129] 
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(During the opening statement of the plaintiff’s 
attorney, Mr. Wood, the following record was 
made) : 

Mr. Wood: The stipulation this morning, I think 
was unintentionally not broad enoésa on the part 
of either of us. Will you stipulate, Mr. Norblad, 
with me that at the time of this accident the negli- 
gence of Dake as alleged in the complaint was the 
proximate cause of the death of Emmett C. Jasper, 
deceased ? 

Mr. Norblad: Yes, so far as the negligence of 
Dake alone was concerned. 

Mr. Wood: As far as Wells is concerned, reserv- 
ing, of course, your position that Dake was not, at 
the time of the accident—reserving any other de- 
fense you may have, are you willing to stipulate 
that the plaintiff need not produce any evidence 
here that the negligence of Dake was the proximate 
eause of the death of the decedent, as far as Wells 
is concerned ? 

Mr. Norblad: Yes, reserving all questions of 
agency, master and servant, and so forth. [2-a*] 


*Page numbering appearing at foot of page of original Reporter’s 
Transcript. 
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A. (Continuing) I had been having some trou- 
ble with my signal horns on the varder that day. 

Q. Where was the yarder? [29] 

A. Right where we were logging there on Round- 
top Mountain, so we left the woods—— 
(Interrupting) Who is ‘‘we’’? 

Well, the whole crew and myself. 

All right. 

We agreed that Sheldon 
(Interrupting) Wheat is Corwin Sheldon? 
Yes, he was going back to the woods the next 
day Fatih the pick-up. 

Q@. On Saturday? A. On Sunday. 

Q. That is on Friday I am referring to, you 
mean the second day following this time? 

A. Yes, he was going to repair these horns on 
the yarder for me. 

@. Who was going to do that? A. Sheldon. 

Anybody else? 


gree 


Q 
A, Charley Dake was going to go with him. 
@. What was he going with him for? 

A. Well, for a little hunt. 

Q 


Personal matter entirely ? A. Yes. 
Q. Had nothing to do with the logging operation 
or the labor or any of this equipment ? A. No 


Q. Well, was this the result of the conversation ? 
A. Yes. [30] 
©. Where did that conversation occur? 
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A. In the seat of the pick-up as we were leaving 
the woods. [31] 

.Q. He heard whatever was said about Corwin 
taking the car on the following Sunday? 

Yes. 

—and going to do this work for you? 
VER, 

Well, what happened after that? 

He came down and picked me up. 

You refer to Dake? 

Yes; I got in the pick-up and went home, 
he ak fe pick-up back to Gales Creek and left 
it there that night; from then on this other trip 
started. 

Q. Now, did he have any authority or permis- 
sion from you to use the car on Sunday? 

A. Absolutely no. 

Q. Was he in your employ on Sunday, Sunday 
the 28th? A. He was not. 

Q. Did he have anything to do in the line of 
your employ [33] with the use of that car on Sun- 
day the 28th? A. He did not. 

Q. Had you ever allowed your men the use of 


the car without your special permission ? 
A. No. 


POPObO> 


Q. And did Dake know that? A. Yes. 
Q. Had Dake ever used the car before, before 
this time? A. Only when I told him to. 


Q. And not otherwise? 
A. No, absolutely not. 


170 Hartford Accident and Indemnity Co. 


Plaintiff’s Exhibit No. 12—(Continued) 
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Q. Upon what occasions had he used the car? 

A. Well, work for me such as running errands 
for me in the woods to get this and that and the 
other. 

Q. Had you ever allowed him to use the car over 
private roads down there? 

A. Yes, I did last summer. 

Q. That was by special permission, that was 
over private roads? A. Yes. 


Q. Not on public highways? 

A. Never left up there with it at all. 

Q. What was the purpose of those trips? 

A. Hunting. 

Q. That was used last summer? 

A. Last summer. 

Q. But sinee that time has he used the car for 
any oceasion of that kind? [34] A. No. 

Q. Well now, you know of this unfortunate ac- 
cident that occurred on the 28th? A. Yes, sir. 

Q. You know where it occurred? A. Yes. 


Q. When did you first learn of that accident? 

A. Ten o’clock the following Monday morning; 
I don’t know exactly the date. 

Q. Going back to the car, you say that he didn’t 
have your permission or authority, express or im- 
plied in any way, shape or form, to use that car 


on the day of the accident? A. No. 
Q. And it was to be used solely by Mr. Corwin, 
trip on his own private business? A. Yes. 


except that he was to go up with him on a hunting 
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Q. And Corwin was—or Sheldon was to drive 
the car? A. Yes. 

Q. Had Mr. Dake ever taken your car or used 
it without your permission and knowledge, express 
or imphed, before this time, on the 28th of June? 

A. No, not that I know of. 

@. Did he have any right to use the car on Sun- 


day, the 28th, referring to Dake? A. No. 

[35] 

Q. Now, on this Sunday morning Sheldon was 
to go up and repair this horn? A. Yes. 


Q. And, of course, in repairing the horn he had 
permission, he or Dake, whichever one was to drive 
it, I don’t suppose that made such difference to 
you, to get up and have that horn [49] fixed, they 
had a right to use the truck for that purpose? 

A. Sheldon did. 

@. He had to fix the horn? 

ee Wat is geht. 

Q. Of course, you knew what Dake was going 
to go, he told you? A. Yes. 

@. You gave him the gun? 

A. JI loaned him the gun. 

Q. Was he going to work on the horn up there 
too? 

A. Not that I know of; he might have went and 
helped him with it. 

Q. But he at least had permission to ride up 
that far with Sheldon for the purpose of hunting? 

A. Yes. [50] 
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Re-cross Examination 
By Mr. Wood: 

@. Mr. Wells, you were here this morning when 
Mr. Norblad made his opening statement, were you 
not? A. Yes. 

Q. Did you hear him say that Dake, Charles 
Dake, practically stole the pick-up, that would be the 
evidence in this case? 

A. I didn’t hear him say that. 

Q. You heard that statement? A. Yes. 

Q. Do you want to go on record as subscribing 
to that same statement made by your attorney, that 
Charles M. Dake stole this pick-up ? 

A. I think so. 

@. At the time of the accident? A. Yes. 

Mr. Wood: ‘That is all. 

(Witness excused.) [58] 


CHARLES M. DAKE, 


called as a witness on behalf of the defendant, and 
being sworn, testified as follows: [60] 


A. He didn’t tell me I could drive it at all that 
day, I didn’t ask him for it. [62] 

Q. Did you have any permission or authorization 
from him either impledly or explicit in any way to 
use the car on Sunday the 28th? A. No. 

Q. You drove it without his permission, without 
his authorization and without his knowledge, then? 


us. Edward J. Jasper, et al 173 
Plaintiff’s Exhibit No. 12—(Continued) 


(Testimony of Charles M. Dake.) 


ee ee 


ies: 

What time did you take the car? 

I don’t remember the exact time. 

Just about? 

Well, I imagine it was after breakfast. 
Approximately what time? 

Oh, around seven o’clock. 

About seven o’clock ? 

Yes, or eight, maybe. 

Where did you take the car? 

I drove it up to where the logging road 


turned off, drove it up into the woods. 


POPOPOO POPS 


Was that off the Wolf Creek highway ? 

Yes. 

How far off the Wolf Creek highway ? 
About six or seven miles, something like that. 
Did you go hunting? A. Yes. 

What did you do after that? 

I came back to Gales Creek. 

What time was it then? 

Well, I don’t know what time it was. [63] 
Well, approximately ? 

It was in the forenoon, somewhere nine or 


ten o’clock, maybe around ten I imagine. 


Q. 
A. 


What did you do after that? 
Well, I stayed around there for awhile, then 


Mr. and Mrs. Adkins was going to have some peo- 
ple for lunch that day, extra, I had an early lunch, 
around 11 or 11:30, I got in the pick-up and drove 
it off straight for the Coast. 
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Q. Over to the Coast, you mean over the Wolf 
Creek highway towards Tillamook ? A. Yes. 

Q. What were you going to Tillamook for? 

A. Well, I was just going over there on a trip. 

@. Pleasure trip of your own? A. Yes. 

@. Did you have any purpose in going over 
there, any business relations with Mr. Wells or for 
Mr. Wells or for his business, in any way, shape or 
form whatsoever? A. No. 

@. Purely a pleasure trip of your own? 

A. Yes, in a way it was. 

Q. Well, was it in any other way? 

A. No, well, I did think about a cousin of mine 
that he could go to work there if he wanted to, but 
I never said anything to Mr. Wells about it; I was 
going to tell Mr. Wells that he would go to work 
for him. 

Q. Were you authorized to speak, did Mr. Wells 
ever [64] authorize you to speak to him? 

He never knew of him. 

That was just in your own mind then? 

Yes. 

You didn’t go over there for that purpose? 
No, not especially. 

Tell us what you did on that trip? 

Well, going on, I rode up the highway a ways, 
I seen a man and two women walking along the 
highway. 

Q. On the way to Tillamook? 


POPOPOP 
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A. Yes. I stopped and asked them if they 
wanted to ride. They said ‘‘Yes’’. One of these 
girls got in the front seat with me and the man and 
this other woman got in the back of the pick-up. I 
asked her where they were going. She said they 
were going to Tillamook. I said I guessed I would 
go to Tillamook too. I went over to Tillamook with 
them. After we got to Tillamook I drove down to 
my Uncle’s place, down there for awhile, then we 
started out. I said, ‘‘Well, I am going to go back 
over to Gales Creek; if you folks want to go with 
me we will go around the other way and come up 
through towards Seaside and across,’’ so that is the 
Way we came. We came up as far as Twin Rocks, 
we stopped there and drove down onto the beach 
and stayed there for awhile. 

Q. Have something to drink? 

A. Yes, we had a little bit. We gave a lot of 
time down on the beach, it must have been dark. 
Did you go to see your cousin? 

Yes, he wasn’t there. [65] 

Did you know these people that you picked 
A. Never seen them before. 

Did they drive back with you? 

Yes, they came back with me. 

During all this time you were driving Mr. 

Wells’ car, this pick-up, without any permission or 

authorization, and without his knowledge and con- 

sent, that is correct, isn’t it? A. Yes. 

Q. And he didn’t know that you were going to 


Uu 


OPOoRnOPO 
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use, and he hadn’t given you any permission to use 
the ear on Sunday at all? 

A. No, I never had asked him for it. 

Q. Now, what is the fact, was he in the habit of 
allowing you to use the car without his permission? 

A. No, I used it a time or two, but he didn’t 
know it. 

Q. You did it without his permission? 

A. Without asking for it. 

Q. He was very careful to not give to anybody 
the use of the car, was he not? A. Yes. 

@. And you, as well as the other employees, un- 
derstood you couldn’t drive that car at all without 
his permission or his special permission and au- 
thorization ? 

A. We knew we weren’t supposed to. 

@. You knew you weren’t supposed to use that 
car on Sunday or any other day without his express 
permission ? A. Yes. [66] 

@. You didn’t tell him you were going to Tilla- 
mook? A. No. 

Q. He knew nothing about it? 

Mr. Hesse: Your Honor, I object again, all of 
those questions are so leading. 

The Court: Yes, they are quite leading. 

Q. (By Mr. Norblad) Did he know anything 
about your going to Tillamook ? 

A. No. 

Q. Did he know anything about this cousin of 
yours down there? A. No. 
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@. Had you ever discussed this cousin with him 
or the possibility of getting a job with him? 

A. We never had. 

Q@. And then on the way back this wreck oc- 
curred ? Ne buleint, 

@. This unfortunate wreck? Did you have any 
authority from Mr. Wells to hire anybody ? 

A. No. 

Q. Were you ever given any permission or au- 
thority by Mr. Wells at any time to take this pick- 
up truck on business or pleasure of your own? 

A. Not off of the woods road up there. 

@. What do you mean by that? 

A. I have drove it down a half mile or so to 
where the gasoline is dumped off, pick up the gaso- 
line over there and bring it back to the tanks. [67] 

Q. That was in connection with his business? 

A. Yes. 

Q. But I am referring to the times when it 
wasn’t in connection with his business, did he ever 
give you permission to drive the car excepting when 
it was on his own business ? 

A. Well, once or twice last year, last fall during 
hunting season. 

@. Was that permission to drive it over the pub- 
he roads of this state or private roads? 

A. Private. 

Q. Did you ever ask him to use the truck to go 
on any business or affairs of your own? 
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A. No. 

Q. Did you ever use it without his permission ? 

BN SUBS: 

Q. When? A. Well—— 

Q. (interrupting) Or without his knowledge, 
both? 


A. I used it several evenings after work, after 
supper down there, drove up the highway a mile 
or two to fish, and then on Saturday before this 
accident I drove it to Hillsboro to the dentist and 
had my teeth pulled. 

Q. Did he know anything about your having 
trouble with your teeth? A. No. 

Q@. Did he authorize vou to use the car? 

A. No. [68] 

Q. You did it without his permission and with 
his knowledge or without his consent? 

A. Yes. 

Q. Were those the only times—do you know 
whether he knew about your having used the ear 
without his consent or permission ? 

A. Well, I don’t think he did. 

Q. As far as you know he didn’t know? 

A. That is right. 

Q. Did you have any work to do in connection 
with Mr. Wells’ business on Sunday the day of 
the accident, of any kind at all? A. No. [69] 
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called as a witness on behalf of defendants, and 
being sworn testified as follows: 


Direct Examination: [104] 

Q@. You don’t know anything about that feature 
of it at all? A. Yo, I dont. [107] 

Q. Now, then, between Glenwood and Gales 
Creek did you and Dake have any conversation 
about his hunting? 

A. Oh, he said something about if a game war- 
den came up there tell him he was supposed to 
be helping me, or something of the kind. 

Q. He asked you that? A. Yes. 

Q. Tell the jury as near as you can just what 
was said. 

A. Well, he just said if anybody comes up there 
you tell them I am supposed to be helping. 

@. Did you respond to that? 

A. No, I never said nothing to him. 

Q. Was he to help you in any way? 

A. No, he wasn’t to help me at all. 

Q. Did you make any arrangements as to any 
time when vou were going to meet at Gales Creek? 

A. I told him I would be down just as early as 
I could; I didn’t get there until 

Q. (Interrupting) That was while Wells was 
there, the three of you were there? 

A. No, Chuck asked me what time I would be 
going up, I told him I didn’t know for sure, but 
just as soon as I could. 
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Q. When you speak of ‘tChuck’’, you refer to 
Mr. Dake? A. Yes. 

Q. You told him you would be down there just 
as soon as you could? 

A. Just as early as I could. 

Q. Did you go down there Sunday morning, 
the 28th? [108] A. Yes. 

Q. What time did vou get there? 

A. Oh, it was pretty close to noon when I got 
down there. 

Q. Was the pick-up truck there? 

A. No, the pick-up was gone. 

Q. Did you know who had taken the pick-up? 

A. No, I never stopped, I just drove up there 
and the pick-up was gone, so I went on. 

Q. When did vou first learn that Mr. Dake had 
taken the pick-up? 

A. Oh, it was about noon the following Monday, 
we were eating dinner. 

Q. Do you know what Mr. Wells’ rule was with 
reference to the use of that pick-up, whether any- 
body could use it without his permission, or not? 

Myr. Wood: There is no rule pleaded, your 
Honor, no rule or custom pleaded. 

My. Norblad: Don’t have to plead customs un- 
der those circumstances, no necessity of pleading it. 

The Court: I think I will let you answer. 

(Whereupon the question was read by the 
Reporter. ) 
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A. As far as I know, as long as I worked for 
him nobody ever did use it unless he told them to, 
sent them to do something for him. 

Q. Did the employees all understand that, did 
thev discuss it among themselves? 

A. Yes, they never used it. [109] 

Q. Did vou know that employees didn’t use it 
without his permission? 

A. As far as I know they never did, I know 
IT never did. 

Q. On this occasion when you three were to- 
gether did Mr. Wells give Mr. Dake any permis- 
sion to use the truck on Sunday? 

Mr. Wood: As far as he knows. 

Q. (Mr. Norblad) Well, in their conversation? 

A. No, I never heard him say anything about 
it-at all. 

Q. It was evidently understood that you were 
to use the truck and drive it and nobody else was 
to have it? 

A. That was the understanding, I was to take 
it, he told me to take it. 


Q. that nobody else was to take it? 

A. No. 

@. By the way, there was no camp up at the 
operations where you were? A. No, [110] 


[Endorsed]: Filed Oct. 14, 1945. Paul P. 
O’Brien, Clerk. 
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In the Cireuit Court of the State of Oregon 
For Clatsop County 


EDWARD J. JASPER, ete., et al, 


Plaintiff, 
VS. 
HAROLD E. WELLS and CHARLES M. DAKE, 
Defendants. 


SPECIAL FINDINGS 


We, the Jury in the above entitled cause, make 
answer to the following requested special findings 
as follows: 

1. Was defendant Dake at the time of the col- 
hision driving said pick-up delivery truck as the 
agent, servant or employee of defendant Wells in 
pursuance of Wells’ business? Yes. 

2. Or, was defendant Dake at the time of the 
collision driving said pick-up delivery truck either 
with the express or with the implied permission or 
consent of defendant Wells on defendant Dake’s 
own business? No. 

3. Or, was defendant Dake at the time of the 
collision driving said pick-up delivery truck entire- 
ly without the permission or consent of defendant 
Wells and entirely on defendant Dake’s own busi- 
ness? No. 

HAROLD W. BELL 
Foreman 


[Endorsed]: Filed Oct. 14, 1943. Paul P. 
O’Brien, Clerk. 
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[Endorsed]: No. 10580. United States Cireuit 
Court of Appeals for the Ninth Circuit. Hartford 
Accident and Indemnity Company, a corporation, 
Appellant, vs. Edward J. Jasper, Administrator of 
the Estate of Eminett C. Jasper, deceased, Albert 
Brown and Charles M. Dake, Appellees. Transcript 
of Record. Upon Appeal From the District Court 
of the United States for the District of Oregon. 


Filed October 14, 1943. 
PAUL P. O’BRIEN 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Cireuit. 
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United States Cireuit Court of Appeals 
for the Ninth Cireuit 


No. 10580 


HARTFORD ACCIDENT AND INDEMNITY 
COMPANY, a corporation, 
Appellant, 
Vs: 


EDWARD J. JASPER, Administrator of the Es- 
tate of Emmett C. Jasper, deceased; ALBERT 
BROWN; and CHARLES M. DAKE; 

Appellees. 


APPELLANT’S STATEMENT OF POINTS On) 
WHICH IT INTENDS TO RELY ON AP- 
PEAL 


1. The Court erred in failing to find in favor 
of plaintiff and enter declaratory judgment accord- 
ingly ; 

2. The Court erred in failing to find that Dake 
was on a personal mission of his own at time of 
accident and that his ‘‘actual use’’ of the truck 
was without permission of the named insured; 

3. There is no competent substantial evidence 
to support the finding and conclusion of law based 
thereon that the ‘‘actual use’’ of the truck by Dake 
at the time of the accident was with permission 
of the named insured; 

4. The Court erred in failing to construe the 
provisions of the policy of insurance and particu- 
larly the meaning of the words ‘‘actua] use’’ con- 
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tained in the omnibus provision thereof relating to 
additional insureds under paragraph 3 of insuring 
agreements headed ‘‘ Definition of Insured’’; 

5. The Court erred in failing to make a special 
finding of fact as to whether Dake’s assumed per- 
mission to use the truck was an implied permission 
or an express permission and in failing to state a 
separate conclusion of law based on either one or 
the other of such findings of fact as required by 
Rule 52 of Federal Rules of Civil Procedure ; 

6. The Court erred in failing to make a finding 
as to whether the original taking of the truck on 
the day of the accident was with permission of the 
named insured and whether the truck was being 
used at the time of the accident for the same pur- 
pose it was taken and if not being used for the 
same purpose, whether there was a slight or sub- 
stantial deviation therefrom and in the absence of 
such findings there is no basis for the legal con- 
clusions entered and no way of telling what legal 
principle the judgment entered is based upon. 

7. The Court erred in its finding and conclusion 
of law that the same matter was not adjudicated 
in the State action as to defendant Edward J. Jas- 
per, Adm. of the Estate of Emmett C. Jasper, de- 
ceased ; 

8. There is no competent evidence to support 
the finding that Dake was using the insured truck 
at the time of the accident with permission of the 
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named insured so as to constitute Dake an addi- 
tional insured under the provisions of the policy. 
Submitted by, 
JAMES ARTHUR POWERS 
Attorney for Appellant 


Due service of the foregoing, Appellant’s State- 
ment by receipt of a duly certified copy thereof, in 
Multnomah County, Oregon, on the 15th day of 
October, 1943 hereby is accepted. 

ROBERT 8. MILLER 
Of Attorneys for Appellees 


[Endorsed]: Filed Oct. 18, 1948. Paul P. 
O’Brien, Clerk. 


